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ATTORNEY-GENERAL OF NOVA SCOTIA et al. v. MacINTYRE

Supreme Court of Canada, Laskin C.J.C., Mazrtland, Ritchie, Dickson, Beetz,
Estey, McIntyre, Chouinard and Lamer JJ. January 26, 1982.

Criminal law — Search and seizure — Information for warrant — Inspection
— Whether members of public have right to inspect informations upon which
search warrant based — Whether right limited to “interested” parties and
where search warrant executed — Whether warrants may be inspected as of
right — Whether proceedings concerning granting of search warrant must be
held in open Court — Cr. Code, ss. 443, 446.

The applicant, a journalist, sought a declaration that he was entitled to inspect
search warrants and the informations used to obtain them after he was refused
access to such documents by the Court Clerk. The applicant took the position that
his standing was no higher than that of any member of the general public. His
application for a declaration was allowed and a declaration made that he was
entitled to inspect search warrants and the informations relating to any search
warrant that had been executed. On an appeal to the Nova Scotia Supreme Court,
Appeal Division, the declaration was broadened to provide that a member of the
public is entitled to inspect informations upon which search warrants have been
issued and to be present in open Court when search warrants are issued. On
further appeal by the Attorney-General of Nova Scotia to the Supreme Court of
Canada, held, Martland, Ritchie, Beetz and Estey, JJ. dissenting, the appeal
should be dismissed and the declaration varied.

Per Dickson J., Laskin C.J.C., Meclntyre, Chouinard and Lamer JJ. concurring:
The declaration of the Appeal Division of the Supreme Court of Nova Scotia was
too wide and should be varied to declare that after a search warrant has been
executed and objects found as a result of the search are brought before a Justice
pursuant to s. 446 of the Criminal Code, a member of the public is entitled to
inspect the warrant and the information upon which it has been issued pursuant to
s. 443 of the Criminal Code. The question of what are the proper limits to be
imposed with respect to accessibility of search warrants and informations must be
determined by several broad policy considerations, namely, respect for the privacy
of the individual, protection of the administration of justice, implementation of the
will of Parliament that a search warrant be an effective aid in the investigation of
crime and, finally, a strong public policy in favour of openness in respect of judicial
acts. Thus what should be sought is maximum accountability and accessibility, but
not to the extent of harming the innocent or of impairing the efficiency of the
search warrant as a2 weapon in society’s fight against crime. At every stage the
rule should be one of public accessibility and concomitant judicial accountability; all
with a view to ensuring there is no abuse in the issue of search warrants, that once
issued they are executed according to law, and finally that any evidence seized is
dealt with according to law. Curtailment of public aceessibility can only be justified
where there is present the need to proteet social valiles of superordinate impor-
tance. One of these values is the protection of the innocent. Where a search
warrant is issued and executed but nothing is found protection of the innocent from
unnecessary harm is a valid and important policy consideration which overrides the
public access interest. However, if the warrant is executed and something is seized
then other considerations apply. Further, the issuance of a search warrant is a
judicial act on the part of the Justice, usually performed ex parte and in camera,
by the very nature of the proceedings. The effective administration of justice

13—132 D.L.R. (3d)
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would be frustrated if individuals were permitted to be present when the warrants
were issued. The rule in favour of open Courts admits of an exception where the
administration of justice would be rendered impracticable by the presence of the
public. The issuance of a search warrant is such a case and accordingly it may be
done in camera. However, the force of the administration of justice argument
abates once the warrant has been executed. There is thereafter a diminished
interest in confidentiality as the purposes of the policy of secrecy are largely, if not
entirely, accomplished. At this stage, not only interested parties but any member
of the public may have access to the information and the search warrant. Undoub-
tedly every Court has a supervisory and protecting power over its records and
access can be denied when the ends of justice would be subverted by diselosure or
the judicial documents might be used for an improper purpose. However, the
presumption is in favour of public access and the burden of contrary proof lies upon
the person who would deny the exercise of the right.

Per Martland J., Ritchie, Beetz, and Estey JJ. concurring, dissenting: Search
warrants issued pursuant to s. 443 of the Criminal Code are not issued in open
Court and therefore they and the informations pertaining to them are net
documents open for public inspection. Proceedings before a Justice under s. 443 are
part of the criminal investigative procedure and are not analogous to trial
proceedings which are generally required to be conducted in open Court. The
opening to publie inspection of the documents before the Justice is not equivalent
to the right of the public to attend and witness proceedings in Court. Accordingly,
aceess to these documents should be restricted to persons who show an interest in
the documents which is direct and tangible, and the applicant in this ease had no
such interest. While the function of a Justice may be considered to be a judicial
function it is more properly deseribed as a function performed by a judicial officer,
There is no requirement that the Justice should perform his function in Court as he
does not adjudicate nor does he make any order. If the documents are not subject
to public examination prior to the execution of the search warrant there is no
reason why they should become subject to examination thereafter, at least until
the case in respect of which the search has been made has come to trial. Search of
those documents before the search warrant has been executed might frustrate the
very purpose for which the warrant was issued by forewarning the person whose
premises were to be searched. There are, however, additional important reasons
why such documents should not be made public which continue even after the
warrant has been executed, such as the possibility that the identity of an informant
may be disclosed or that disclosure of such information before trial could be preju-
dicial to the fair trial of the person suspected to have committed the crime. As
well, the release to the public of the contents of informations and search warrants
may be harmful to a person whose premises are permntted o be searched and who
may have no personal connection with the commission of the offence.

[Realty Renovations Ltd. v. A.-G. Alta. et al. (1978), 44 C.C.C. (2d) 249, [1979]
1 W.W.R. 74, 16 A.R. 1, consd; Caddy v. Barlow (1827), 1 Man. & Ry. 275;
Attorney-General v. Scully (1902), 6 C.C.C. 167, 4 0.L.R. 394; Scott v. Scoti,
[1913] A.C. 417; McPherson v. McPherson, [1936) 1 D.L.R. 321, [1936] 1 W.W.R.
38, [1936] A.C. 177; B. v. Fisher (1811), 2 Camp. 563, 170 E.R. 1253; Inland
Revenue Com’rs v. Rossminster Lid., [1980] 2 W.L.R. 1; R. v. Solloway Mills &
Co. (1930), 53 C.C.C. 261, [1930] 3 D.1..R. 293, [19301 1 W.W.R. 779, 24 Alta. L.R.
410; Southam Publishing Co. v. Mack (1959-60), 2 Crim. L.Q. 119; Nizon v.
Warner Communications Inc. (1978), 98 8. Ct. 1306; R. v. Wright, 8 T.L.R. 293;
Guazette Printing Co. v. Shallow (1909), 41 8,C.R. 339, refd to}
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APPEAL by the Attorney-General of Nova Scotia from a
judgment of the Nova Scotia Supreme Court, Appeal Division, 52
C.C.C. (2d) 161, 110 D.L.R. (3d) 289, 38 N.S.R. (2d) 633,
dismissing his appeal from a judgment of Richard, J., 52 C.C.C.
(2d) at p. 162, 110 D.L.R. (3d) at p. 290, 37 N.S.R. (2d) 199,
granting an application for a declaration.

R. M. Endres and M. Gallagher, for appellants.

R. C. D. Murrant and G. F. Proudfoot, for respondent.

J.A. Scollin, Q.C., and S.R. Fainstein, for intervenant,
Attorney-General of Canada.

S. C. Hill, for intervenant, Attorney-General of Ontario.

R. Schacter, for intervenant, Attorney-General of Quebec.

E. D. Westhaver, for intervenant, Attorney-General of New
Brunswick.

E.R. A. Edwards, for intervenant, Attorney-General of British
Columbia.

K. W. MacKay, for intervenant, Attorney-General of Saskat-
chewan.

Y. Roslak, Q.C., and L. H. Nelson, for intervenant, Attorney-
General of Alberta.

A. D. Gold, for intervenant, Canadian Civil Liberties Associa-
tion.

LaskiN C.J.C., concurs with DICKSON J.

MARTLAND J. (dissenting):—This appeal is from a judgment of
the Appeal Division of the Supreme Court of Nova Scotia. The
facts which gave rise to the case are not in dispute.

The appellant, Ernest Harold Grainger, is Chief Clerk of the
Provincial Magistrate’s Court at Halifax and is also a Justice of
the Peace. The respondent is a television journalist employed by
the Canadian Broadcasting Corporation who, at the material time,
was researching a story on political patronage and fund raising.
He asked the appellant, Grainger, to show him certain search
warrants and supporting material and was refused on the ground
that such material was not available for inspection by the general
public.

The respondent gave notice to the appellants of an intended
application in the Supreme Court of Nova Scotia, Trial Division,
for “an Order in the nature of mandamus and/or a declaratory
judgment to the effect that the search warrants and Informations
relating thereto issued pursuant to section 443 of the Criminal
Code of Canada or other related or similar statutes are a matter of
public record and may be inspected by a member of the public
upon reasonable request”.
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The application was heard by Richard J. [52 C.C.C. (2d) at p.
162, 110 D.L.R. (3d) at p. 290, 37 N.S.R. (2d) 199], who ordered
that the respondent “is entitled to a declaration to the effect that
the Search Warrants and Informations relating thereto which
have been executed upon and which are in the control of a Justice
of the Peace or a Court Official are Court records and are
available for examination by members of the general public”. It
will be noted that this order was limited to search warrants which
had been executed.

The appellants appealed unsuccessfully to the Appeal Division.
The judgment dismissing the appeal contained the following decla-
ration:

It 138 DECLARED that a member of the public is entitled to inspect informa-
tions upon which search warrants have been issued pursuant to section 443 of
the Criminal Code of Canada.

This declaration was broader in its scope than that made by
Richard J. in that it was not limited to search warrants which had
been executed. The basis for the Court’s decision is set forth in
the following paragraph of the reasons for judgment [52 C.C.C.
(2d) 161 at p. 182, 110 D.L.R. (3d) 289 at p. 310, 38 N.S.R. (2d)
6331

In my opinion any member of the public does have a right to inspect infor-
mations upon which search warrants are based, pursuant to s. 443 of the
Criminal Code, since the issue of the search warrant is a judicial act
performed in open Court by a Justice of the Peace. The public would be
entitled to be present on that oceasion and to hear the contents of the infor-
mation presented to the Justice when he is requested to exercise his
discretion in the granting of the warrant. The information has become part of
the record of the Court as revealed at a publie hearing and must be available
for inspection by members of the public.

Subsection (1) of s. 443 of the Criminal Code provides:

443(1) A justice who is satisfied by information upon oath in Form 1, that
there is reasonable ground to believe that there is in a building, receptacle or
place

(@) anything upon or in respect of which any offence against this Act
has been or is suspected to have been committed,

(b) anything that there is reasonable ground to believe will afford
evidence with respect to the commission of an offence against this
Act, or

(c) anything that there is reasonable ground to believe is intended to be
used for the purpose of committing any offence against the person
for which a person may be arrested without warrant,

may at any time issue a warrant under his hand authorizing a person named
therein or a peace officer to search the building, receptacle or place for any
such thing, and to seize and carry it before the justice who issued the warrant
or some other justice for the same territorial division fo be dealt with by him
according to law.
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Section 446 of the Criminal Code provides that anything seized
under a search warrant issued pursuant to s. 443 and brought
before a Justice shall be detained by him or he may order that it
be detained until the conclusion of any investigation or until
required to be produced for the purpose of a preliminary inquiry
or trial.

Subsection (5) of s. 446 provides:

446(5) Where anything is detained under subsection (1), a judge of a
superior court of eriminal jurisdiction or of a court of criminal Junsdlctlon
may, on summary application on behalf of a person who has an interest in
what is detained, after three clear days notice to the Attorney General, order
that the person by or on whose behalf the application is made be permitted to
examine anything so detained.

The appellants, by leave of this Court, have appealed from the
judgments of the Appeal Division. The two issues stated by the
appellants are as follows:

(i) Are search warrants issued pursuant to Section 443 of the Criminal
Code issued in open court and are they and the informations pertaining
thereto consequently documents open for public inspection,

(i) Whether there is otherwise a general right to inspect search warrants
and the informations pertaining thereto.

With respect to the first issue, I am in agreement with my
brother Dickson, for the reasons which he has given, that the
broad declaration made by the Appeal Division cannot be
sustained. That being so, the respondent cannot assert a right to
examine the search warrants and the related informations on the
basis that the issuance of the search warrants was a judicial act in
open Court with a right for the public to be present.

That brings us to the second issue defined by the appellants as
to whether there is a general right to inspect search warrants and
the informations pertaining thereto. This was the real basis of the
submission of the respondent who did not seek to sustain the
position taken by the Appeal Division. His position is that search
warrants issued under s. 443 and the informations pertaining
thereto are Court documents which are open to general public
inspection.

The respondent relies upon an ancient English statute enacted
in 1872, 46 Edward III. An English translation of this Act, which
was enacted in law French, appears in a note at the end of the
judgment of the Court of King’s Bench in Caddy v. Barlow (1827),
1 Man. & Ry. 275 at p. 279. I will quote that part of the note
which includes the statutory provision:

It appears that originally all judicial records of the King’s Courts were open
to the public without restraint, and were preserved for that purpose. Lord
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Coke, in his preface to 8 Co. Rep. 3, speaking on this subject says, “these
records, for that they contain great and hidden treasure, are faithfully and
safely kept, (as they well deserve), in the king’s treasury. And yet not so kept
but thal any subject may for his necessary use and benefit have access
thereunto; which was the ancient law of England, and so is declared by an act
of Parliament in 46 Edw. 3, in these words: — Also the Commons pray, that,
whereas records, and whatsoever is in the King’s Court, ought of reason to
remain there, for perpetual evidence and aid of all parties thereto, and of all
those whom in any manner they reach, when they have need; and yet of late
they refuse, in the Court of our said Lord, to make search or exemplification
of any thing which can fall in evidence against the King, or in his disadvan-
tage. May it please (you) to ordain by statute, that search and exemplification
be made for all persons (fzit as touts gentz) of whatever record touches them
jn any manner, as well as that which falls against the King as other persons.
Le Roy le voet.

The respondent cites this legislation in support of the propo-
sition that a member of the public has access to all judicial
records. However, the provisions of the statute did not go that
far. It referred to “whatever record touches them in any manner”
(emphasis added). I take this as meaning that to obtain the benefit
of the statute the person had to show that the document sought to
be searched in some way affected his interests.

This view is supported by the portion of the footnote which
precedes the quotation of the statute. Lord Coke states that any
subject may have access to the records “for his necessary use and
benefit”,

The case of Caddy v. Barlow itself related to the admissibility,
in an action for malicious prosecution, of a copy of an indictment
against the plaintiff which had been granted to her brother, the
co-accused.

The respondent refers to the judgment of the Court of Appeal
for Ontario in Attorney-General v. Scully (1902), 6 C.C.C. 167, 4
0.1.R. 394, in which reference is made to Caddy v. Barlow and to
the English statute. That case dealt with an application made to
the Clerk of the Peace for a copy of the indictment in a criminal
charge of theft against the applicant who had been acquitted. He
obviously had an interest in obtaining the document.

The Appeal Division in the present case which, as previously -
noted, based its decision to permit the examination of the search
warrants and informations upon its conclusion that these
documents were produced at a judicial hearing in open Court, did
deal with the assertion of a general right to examine Court
documents in the following passage in its reasons [at p. 182
C.C.C., p. 310 D.L.R.:

In my opinion at common law Courts have always exercised control over
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their process in open Court and access to the records. Although the public
have a right to any information they may gleam [sic] from attendance at a
public hearing of a process in open Court, and to those parts of the record
that are part of the public presentation of the judicial proceeding in open
Court there have always been some parts of the Court file that are available
only to “persons interested” and this “interest” must be established to the
satisfaction of the Court, Parties to civil actions and the accused in criminal
proceedings have always been held by the Courts to be persons so interested.
Other persons must establish their right to see particular documents before
being entitled to do so.

The Appeal Division cited in its reasons paras. 1492 and 1493 of
Taylor on Evidence, 11th ed. (the same paragraphs appear with
the same numbers in the 12th edition) [at pp. 173-4 C.C.C., pp.
301-2 D.L.R.1:

“1492. 1t is highly questionable whether the records of inferior tribunals
are open to the inspection of all persons without distinction; but it is clear that
everyone has a right to inspect and take copies of the parts of the proceedings
in which he is individually interested. The party, therefore, who wishes to
examine any particular record of one of those courts, should first apply to that
court, showing that he has some interest in the document in question, and
that he requires it for a proper purpose. If his application be refused, the
Chancery, or the King’s Bench Division of the High Court, upon affidavit of
the fact, may send either for the record itself or an exemplification; or the
latter court will, by mandamus, obtain for the applicant the inspection or copy
required. Thus, where a person, after having been convicted by a magistrate
under the game laws, had an action brought against him for the same offence,
the Court of Queen’s Bench held that he was entitled to a copy of the convie-
tion; and the magistrate having refused to give him one, they granted a writ
of certiorari, for the mere purpose of procuring a copy, and of thus enabling
the defendant to defeat the action, So, where a party, who had been sued in a
court of conscience and had been taken in execution, brought an action of
trespass and false imprisonment, the judges granted him a rule to inspect so
much of the book of the proceedings as related to the suit against himself.

«1498. Indeed, it may be laid down as a general rule, that the King’s Bench
Division will enforce by mandamus the production of every document of &
public nature, in which any one of his Majesty’s subjeets can prove himself to
be interested. Every officer, therefore, appointed by law to keep records
ought to deem himself a trustee for all interested parties, and allow them to
inspect such documents as concern themselves, — without putting them to
the expense and trouble of making a formal application for a mandamus. But
the applicant must show that he has some direct and tangible interest in the
documents sought to be inspected, and that the inspection is bona fide
required on some special and public ground, or the court will not interfere in
his favour: and therefore, if his object be merely to gratify a rational
curiosity, or to obtain information on some general subject, or to ascertain
facts which may be indirectly useful to him in some ulterior proceedings, he
cannot claim inspection as 2 right capable of being enforced.”

The first edition of this work was published in 1848, and so
these propositions may be taken as representing the author’s
views of the law of England on this subject.
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In Halsbury’s Laws of England, 4th ed., vol. 1, para. 97, a
similar statement of the law appears:

The applicant’s interest in the documents msut be direct and tangible.
Neither curiosity, even though rational, nor the ascertainment of facts which
may be useful for furthering some ulterior object, constitutes a sufficient
interest to bring an applicant within the rule on which the court acts in
granting a mandamus for the inspection of public decuments.

Although reasonable grounds must be shown for requiring inspection, it is
not necessary to show as a ground for the application for a mandamus to
inspect documents that a suit has been actually instituted. It will suffice to
show that there is some particular matter in dispute and that the applicant is
interested therein.

It is quite clear that the respondent has no direct and tangible
interest in the documents which he sought to examine. He wished
to examine them to further an ulterior object, i.e., for the purpose
of preparing a news story. Applying the rule applicable under
English law, the appellant, Grainger, was entitled to refuse his
request.

It is suggested that a broader right might be recognized
consonant with the openness of judicial proceedings. This
suggestion requires a consideration of the nature of the
proceedings provided for in s. 443. That section provides a means
whereby persons engaged in the enforcement of criminal law may
. obtain leave, inter alia, to search buildings, receptacles or places
and seize documents or other things which may afford evidence
with respect to the commission of a criminal offence. A Justice is
empowered by the section to authorize this to be done. Before
giving such authority, he must be satisfied by information on oath
that there is reasonable ground for believing that there is in the
building, receptacle or place anything in respect of which an
offence has been committed or is suspected to have been
committed; anything that there is reasonable ground to believe
will afford evidence of the commission of a criminal offence; or
anything that there is reasonable ground to believe is intended to
be used for the commission of an offence against the person for
which a person may be arrested without warrant. ,

The function of the Justice may be considered to be a judicial
function, but might more properly be deseribed as a function
performed by a judicial officer, since no notice is required to
anyone, there is no opposite party before him and, in fact, in the
case of a search before proceedings are instituted, no opposite
party exists. There is no requirement that the Justice should
perform his function in Court. The Justice does not adjudicate, nor
does he make any order. His power is to give authority to do
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certain things which are a part of pre-trial preparation by the
Crown. No provision is made in either s. 443 or s, 446 for an
examination by anyone of the documents on the basis of which the
Justice issued a search warrant.

As the function of the Justice is not adjudicative and is not
performed in open Court, cases dealing with the requirement of
Court proceedings being carried on in public, such as Scotl v.
Scott, [1913] A.C. 417, and McPherson v. McPherson, [1936] 1
D.L.R. 321, [1936] 1 W.W.R. 33, [1936] A.C. 177, are not, in my
opinion, relevant to the issue before the Court. The documents
which the respondent seeks to examine are not documents filed in
Court proceedings. They are the necessary requirements which
enable the Justice to grant permission for the Crown to pursue its
investigation of possible crimes and to prepare for criminal
proceedings.

If the documents in question in this appeal are not subject to
public examination prior to the execution of the search warrants, I
see no logical reason why they should become subject to such
examination thereafter, at least until the case in respect of which
the search has been made has come to trial. It is true that a
search of those documents before the search warrant has been
executed might frustrate the very purpose for which the warrant
was issued by forewarning the person whose premises were to be
searched. The element of surprise is essential to the proper
enforcement of the criminal law, There are, however, additional
and important reasons why such documents should not be made
public which continue even after the warrant has been executed.

The information upon oath on the basis of which a search
warrant may be issued is in Form 1 contained in Part XXV of the
Criminal Code. It requires a description of the offence in respect
of which the search is to be made. The informant must state that
he has reasonable grounds for believing that the things for which
the search is to be made are in a particular place and must state
the grounds for such belief. This document, which may be
submitted to the Justice before any charges have been laid,
discloses the informant’s statement that an offence has been
committed or is intended to be committed.

The disclosure of such information before trial could be preju-
dicial to the fair trial of the person suspected of having committed
such crime. Publication of such information prior to trial is even
more serious.

In R. v. Fisher (1811), 2 Camp. 563, 170 E.R. 1253, a prose-
cution was instituted for criminal libel in consequence of the
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publication by the defendants of the preliminary examinations
taken ex parte before a Magistrate prior to the committal for trial
of the plaintiff on a charge of assault with intent to rape. In his
judgment, Lord Ellenborough said, at p. 570:
I anything is more important than another in the administration of justice, it
is that jurymen should come to the trial of those persons on whose guilt or
innocence they are to decide, with minds pure and unprejudiced. Is it possible
they should do so, after having read for weeks and months before ex parte
statements of the evidence against the accused, which the latter had no oppor-
tunity to disprove or to controvert ... The publication of proceedings in
courts of justice, where both sides are heard, and matters are finally deter-
mined, is salutary, and therefore it is permitted. The publication of these
preliminary examinations has a tendency to pervert the public mind, and to
disturb the course of justice; and it is therefore illegal.

Inspection of the information and the search warrant would
enable the person inspecting the documents to discover the
identity of the informant. In certain types of cases this might well
place the informant in jeopardy. It was this kind of risk which led
to the recognition in law of the right of the police to protect from
disclosure the identity of police informants. That right exists even
where a police officer is testifying at a trial. The same kind of risk
arises in relation to persons who give information leading to the
issuance of a search warrant. For the same reasons which justify
the police in refusing to disclose the identity of an informer, public
disclosure of documents from which the identity of the informant
may be ascertained should not be compelled.

In his reasons, my brother Dickson has referred to the fact that
in recent years the search warrant has become an increasingly
important investigatory aid as crime and criminals become
increasingly sophisticated and has pointed out that the effec-
tiveness of a search pursuant to a search warrant depends, inter
alia, on the degree of confidentiality which attends the issuance of
the warrant. To insure such confidentiality, it is essential that
criminal organizations, such as those involved in the drug traffic,
should be prevented, as far as possible, from obtaining the means
to diseover the identity of persons assisting the police.

Apart from the protection of the identity of the person
furnishing the information upon which the issuance of a search
warrant is founded, it is undesirable, in the public interest, that
those engaged in criminal activities should have available to them
information which discloses the pattern of police activities in
connection with searches. In Inland Revenue Com'rs wv.
Rossminster Ltd., [1980] 2 W.L.R. 1, the House of Lords
considered the validity of a search warrant procured pursuant to
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an English statute, the Taxes Management Act, 1970. The
warrant was obtained because of suspected tax frauds. When
executed, the occupants of the premises were not told the offences
alleged or the “reasonable ground” on which the Judge issuing the
warrant had acted. In his reasons for judgment, Lord Wilberforce
said, at pp. 37-8:
But, on the plain words of the enactment, the officers are entitled if they can
persuade the board and the judge, to enter and search premises regardless of
whom they belong to: a warrant which confers this power is strictly and
exactly within the parliamentary authority, and the occupier has no answer io
it. 1 accept that some information as regards the person(s) who are alleged to
have committed an offence and possibly as to the approximate dates of the
offences must almost certainly have been laid before the board and the judge.
But the occupier has no right to be told of this at this stage, nor has he the
right to be informed of the “reasonable grounds” of which the judge was satis-
fied. Both courts agree as to this: all this information is clearly protected by
the public interest immunity which covers investigations into possible eriminal
offences. With reference to the police, Lord Reid stated this in these words:

“The police are carrying on an unending war with criminals many of
whom are today highly intelligent. So it is essential that there should be
no disclosure of anything which might give any useful information to
those who organise eriminal activities. And it would generally be wrong
to require disclosure in a civil case of anything which might be material
in a pending proseculion: but after a verdict has been given or it has
been decided to take no proceedings there is not the same need for
secrecy.” (Conway v. Rimmer [1968] A.C. 910, 953-954).

The release to the public of the contents of informations and
search warrants may also be harmful to a person whose premises
are permitted to be searched and who may have no personal
connection with the commission of the offence. The fact that his
premises are the subject of a search warrant generates suspicion
that he was in some way involved in the offence. Publication of the
fact that such a warrant had been issued in respect of his premises
would be highly prejudicial to him.

For these reasons, I am not satisfied that there is any valid
reason for departing from the rule as stated in Halsbury so as fo
afford to the general public the right to inspect documents forming
part of the search warrant procedure under s. 443.

In summary, my conclusion is that proceedings before a Justice
under s. 443 being part and parcel of criminal investigative
procedure are not analogous to trial proceedings, which are
generally required to be conducted in open Court. The opening to
public inspection of the documents before the Justice is not
equivalent to the right of the public to attend and witness
proceedings in Court. Access to these documents should be
restricted, in accordance with the practice established in England,
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to persons who can show an interest in the documents which is
direct and tangible. Clearly, the respondent had no such interest.

1 would allow the appeal and set aside the judgments of the
Court of Appeal and of Richard J. In accordance with the
submission of the appellants, there should be no order as to costs.

RiTcHIE J. concurs with MARTLAND J.

DicksoN J.:—The appellant, Ernest Harold Grainger, is Chief
Clerk of the Provincial Magistrate’s Court at Halifax and also a
Justice of the Peace. In the latter capacity he had occasion to issue
certain search warrants. The respondent, Linden MacIntyre, is a
television journalist employed by the Canadian Broadcasting
Corporation. At the material time Mr. MacIntyre was researching
a story on political patronage and fund raising. Mr. Maclntyre
asked Mr. Grainger to show him the search warrants and
supporting material. Mr. Grainger refused, on the ground that
such material was not available for inspection by the general
public. Mr. MacIntyre commenced proceedings in the Supreme
Court of Nova Scotia, Trial Division, for an order that search
warrants and informations relating thereto, issued pursuant to s.
443 of the Criminal Code or other related or similar statutes, are
a matter of public record and may be inspected by a member of
the public upon reasonable request.

I

Mr. Justice Richard of the Trial Division of the Supreme Court
of Nova Scotia delivered reasons approving Mr. MacIntyre’s appli-
cation [52 C.C.C. (2d) at p. 162, 110 D.L.R. (3d) at p. 290, 37
N.S.R. (2d) 199]. He held that Mr. Maclntyre was entitled to a
declaration to the effect that search warrants “which have been
executed”, and informations relating thereto, which are in the
control of the Justice of the Peace or a Court official are Court
records available for examination by members of the general
public.

An appeal brought by the Attorney-General of Nova Scotia and
by Mr. Grainger to the Appeal Division of the Supreme Court of
Nova Scotia was dismissed [62 C.C.C. (2d) 161, 110 D.L,R. (8d)
289, 38 N.S.R. (2d) 633]. The Appeal Division proceeded on much
broader grounds than Richard J. The order dismissing the appeal
contained a declaration “that a member of the public is entitled to
inspect informations upon which search warrants have been issued
pursuant to s. 443 of the Criminal Code of Canada”, The Court
also declared that Mr. MacIntyre was entitled to be present in
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open Court when the search warrants were issued. This right, the
Appeal Division said, extended to any member of the public,
including individuals who would be the subjects of the search
warrants.

This Court granted leave to appeal the judgment and order of
the Appeal Division. The Attorney-General of Canada and the
Attorneys-General of the Provinces of Ontario, Quebec, New
Brunswick, British Columbia, Saskatchewan and Alberta inter-
vened to support the appellant Attorney-General of Nova Scotia.
The Canadian Civil Liberties Association intervened in support of
Mr. Maclntyre.

Although Mr. MacIntyre happens to be a journalist employed by
the C.B.C. he has throughout taken the position that his standing
is no higher than that of any member of the general public. He
claims no special status as a journalist.

II

A search warrant may be broadly defined as an order issued by
a Justice under statutory powers, authorizing a named person to
enter a specified place to search for and seize specified property
which will afford evidence of the actual or intended commission of
a crime. A warrant may issue upon a sworn information and proof
of reasonable grounds for its issuance. The property seized must
be carried before the Justice who issued the warrant to be dealt
with by him according to law.

Search warrants are part of the investigative pre-trial process
of the criminal law, often employed early in the investigation and
before the identity of all of the suspects is known. Parliament, in
furtherance of the public interest in effective investigation and
prosecution of crime, and through the enactment of s. 443 of the
Code, has legalized what would otherwise be an illegal entry of
premises and illegal seizure of property. The issuance of a search
warrant is a judicial act on the part of the Justice, usually
performed ex parte and in camera, by the very nature of the
proceedings.

The search warrant in recent years has become an increasingly
important investigatory aid, as crime and criminals become
increasingly sophisticated and the incidence of corporate white
collar crime multiplies. The effectiveness of any search made
pursuant to the issuance of a search warrant will depend much
upon timing, upon the degree of confidentiality which attends the
issuance of the warrant and upon the element of surprise which
attends the search.
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As is often the case in a free society there are at work two
conflicting public interests. The one has to do with civil liberties
and the protection of the individual from interference with the
enjoyment of his property. There is a clear and important social
value in avoidance of arbitrary searches and unlawful seizures.
The other, competing, interest lies in the effective detection and
proof of erime and the prompt apprehension and conviction of
offenders. Public protection, afforded by efficient and effective law
enforcement, is enhanced through the proper use of search
warrants.

In this balancing of interests, Parliament has made a clear
policy choice. The public interest in the detection, investigation
and prosecution of crimes has been permitted to dominate the
individual interest. To the extent of its reach, s. 443 has been
introduced as an aid in the administration of justice and
enforcement of the provisions of the Criminal Code.

I

The Criminal Code gives little guidance on the question of
accessibility to the general public of search warrants and the
underlying informations. And there is little authority on the point.
The appellant Attorney-General of Nova Scotia relied upon
Taylor’s Treatise on the Law of Evidence, 11th ed., published in
1920, upon a footnote to O. 63, r. 4 of the English Rules of Court,
and upon Inland Revenue Com’rs v. Rossmanster Lid., [1980] 2
W.L.R. 1. These authorities indicate that under English practice
there is no general right to inspect and copy judicial records and
documents. The right is only exerciseable when some direct and
tangible interest or proprietary right in the documents ean be
demonstrated.

It does seem clear that an individual who is “directly interested”
in the warrant can inspect the information and the warrant after
the warrant has been executed. The reasoning here is that an
interested party has a right to apply to set aside or quash a search
warrant based on a defective information (B. v. Solloway Mills &
Co. (1930), 53 C.C.C. 261, [1930] 3 D.L.R. 293, [1930] 1 W.W.R."
779 (Alta. S.C.)). This right can only be exercised if the applicant
is entitled to inspect the warrant and the information immediately
after it has been executed. The point is discussed by Mr. Justice
MacDonald of the Alberta Supreme Court in Realty Renovations
Lid. v. A.-G. Alta. et al. (1978), 44 C.C.C. (2d) 249 at pp. 253-4,
(19791 1 W.W.R. 74, 16 A.R.1:

Since the issue of a search warrant is a judicial act and not an adminis-
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trative act, it appears to me to be fundamental that in order to exercise the
right to question the validity of a search warrant, the interested party or his
counsel must be able to inspect the search warrant and the information on
which it is based., Although there is no appeal from the issue of a search
warrant, a superior Court has the right by prerogative writ to review the act
of the Justice of the Peace in issuing the warrant. In order to launch a proper
application, the applicant should know the reasons or grounds for his applica-
tion, which reasons or grounds are most likely to be found in the form of the
information or warrant, I am unable to conceive anything but a denial of
Justice if the contents of the information and warrant, after the warrant is
executed, are hidden until the police have completed the investigation or until
the Crown prosecutor decides that access to the file containing the warrant is
to be allowed. Such a restriction could effectively delay, if not prevent, review
of the judicial act of the Justice in the issue of the warrant. If a warrant is
void then it should be set aside as soon as possible and the earlier the appli-
cation to set it aside can be heard, the more the right of the individual is
protected.

The appellant, the Attorney-General of Nova Scotia, does not
contest the right of an “interested party” to inspect search
warrants and informations after execution. His contention is that
Mr. MacIntyre, a member of the general public, not directly
affected by issuance of the warrant, has no right of inspection.
The question, therefore, is whether, in law, any distinction can be
drawn, in respect of accessibility, between those persons who
might be termed “interested parties” and those members of the
public who are unable to show any special interest in the proceed-
ings.

There would seem to be only two Canadian cases which have
addressed the point. In (1959-60), 2 Crim. L.Q. 119, reference is
made to an unreported decision of Greschuk J. in Southam
Publisking Co. v. Mack in Supreme Court Chambers in Calgary,
Alberta. Mandamus was granted requiring a Magistrate to permit
a reporter of the Calgary Herald to inspect the information and
complaints which were in his possession relating to cases the
Magistrate had dealt with on a particular date.

In Realty Renovations Ltd. v. A.-G. Alta., supra, MacDonald J.
concluded his judgment with these words [at p. 255]:

1 further declare that upon execution of the search warrant, the information
in support and the warrant are matters of Court Record and are available for
inspection on demand.

It is only fair to observe, however, that in that case the person
seeking access was an “interested party” and therefore the broad
declaration, quoted above, strictly speaking went beyond what
was required for the decision.

American Courts have recognized a general right to inspect and
copy public records and documents, including judicial records and
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documents, Such common law right has been recognized, for
example, in Courts of the District of Columbia (Nizon v. Warner
Communications Inc. (1978), 98 S. Ct. 1306). In that case Mr.
Justice Powell, delivering the opinion of the Supreme Court of the
United States, observed at p. 1311:
Both petitioner and respondents acknowledge the existence of a common-law
right of access to judicial records, but they differ sharply over its scope and
the circumstances warranting restrictions of it. An infrequent subject of
litigation, its contours have not been delineated with any precision.

Later, at p. 1312, Mr. Justice Powell said:

The interest necessary to support the issuance of a writ compelling access has
been found, for example, in the citizen’s desire to keep a watchful eye on the
workings of public agencies, see, e.g. State ex rel. Colscott v. King, 154 Ind.
621, 621-627, 57 N.E, 535, 536-538 (1900); State ex rel. Ferry v. Williams, 41
N.J.L. 332, 336-339 (1879), and in a newspaper publisher’s intention to publish
information concerning the operation of government, see, e.g. Stale ex rel.
Youmans v. Owens, 28 Wis, 2d 672, 677, 137 N.W. 2d 470, 472 (1965),
modified on other grounds, 28 Wis. 2d 685a, 139 N.W. 2d 241 (1966). But see
Burton v. Reynolds, 110 Mich. 354, 68 N.W. 217 (1896).

By reason of the relatively few judicial decisions it is difficult,
and probably unwise, to attempt any comprehensive definition of
the right of access to judicial records or delineation of the factors
to be taken into account in determining whether access is to he
permitted. The question before us is limited to search warrants
and informations. The response to that question, it seems to me,
should be guided by several broad policy considerations, namely,
respect for the privacy of the individual, protection of the adminis-
tration of justice, implementation of the will of Parliament that a
search warrant be an effective aid in the investigation of crime,
and finally, a strong public policy in favour of “openness” in
respect of judicial acts. The rationale of this last-mentioned
consideration has been eloquently expressed by Bentham in these
terms:

In the darkness of secrecy, sinister interest, and evil in every shape have full
swing. Only in proportion as publicity has place can any of the checks appli-
cable to judicial injustice operate. Where there is no publicity there is no
Jjustice. Publicity is the very soul of justice. It is the keenest spur to exertion
and surest of all guards against improbity. It keeps the judge himself while -
trying under trial,

The concern for accountability is not diminished by the fact that
the search warrants might be issued by a Justice ¢n camera. On
the contrary, this fact increases the policy argument in favour of
accessibility. Initial secrecy surrounding the issuance of warrants
may lead to abuse, and publicity is a strong deterrent to potential
malversation,
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In short, what should be sought is maximum accountability and
accessibility but not to the extent of harming the innocent or of
impairing the efficiency of the search warrant as a weapon in
society’s never-ending fight against crime.

v

The appellant, the Attorney-General of Nova Scotia, says in
effect that the search warrants are none of Mr. Maclntyre’s
business. MacIntyre is not directly interested in the sense that his
premises have been the object of a search. Why then should he be
entitled to see them?

There are two principal arguments advanced in support of the
position of the appellant. The first might be termed the “privacy”
argument. It is submitted that the privacy rights of the indivi-
duals who have been the object of searches would be violated if
persons like Mr. Maclntyre were permitted to inspect the
warrants. It is argued that the warrants are issued merely on
proof of “reasonable grounds” to believe that there is evidence
with respect of the commission of a criminal offence in a “building,
receptacle or place”. At this stage of the proceedings no criminal
charge has been laid and there is no assurance that a charge ever
will be laid. Moreover, search warrants are often issued to search
the premises of a third party who is in no way privy to any wrong-
doing, but is in possession of material necessary to the inquiry.
Why, it is asked, submit these individuals to embarrassment and
public suspicion through release of search warrants?

The second, independent, submission of the appellant might be
termed the “administration of justice” argument. It is suggested
that the effectiveness of the search warrant procedure depends to
a large extent on the element of surprise. If the occupier of the
premises were informed in advance of the warrant, he would
dispose of the goods. Therefore, the public must be.denied access
to the warrants, otherwise the legislative purpose and intention of
Parliament, embodied in s. 443 of the Criminal Code, would be
frustrated.

v

Let me deal first with the “privacy” argument. This is not the
first occasion on which such an argument has been tested in the
courts. Many times it has been urged that the “privacy” of
litigants requires that the public be excluded from Court proceed-
ings. It is now well established, however, that covertness is the
exception and openness the rule. Public confidence in the integrity
of the Court system and understanding of the administration of
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justice are thereby fostered. As a general rule the sensibilities of
the individuals involved are no basis for exclusion of the public
from judicial proceedings. The following comments of Laurence J.
in R. v. Wright, 8 T.L.R. 293, are apposite and were cited with
approval by Duff J. in the Gazette Printing Co. v. Shallow (1909),
41 S.C.R. 339 at p. 359:

“Though the publication of such proceedings may be to the disadvantage of
the particular individual concerned, yet it is of vast importance to the public
that the proceedings of courfs of justice should be universally known. The
general advantage to the country in having these proceedings made public
more than counterbalances the inconveniences to the private persons whose
conduct may be the subject of such proceedings.”

The leading case is the decision of the House of Lords in Scott v.
Scott, [1913] A.C. 417. In the later case of McPherson v.
McPherson, [1936] A.C. 177 at p. 200, Lord Blanesburgh, deliv-
ering the judgment of the Privy Council, referred to “publicity” as
the “authentic hall-mark of judicial as distinet from administrative
procedure”.

It is, of course, true that Scoit v. Scott and McPherson v.
McPherson were cases in which proceedings had reached the
stage of trial whereas the issuance of a search warrant takes place
at the pre-trial investigative stage. The cases mentioned,
however, and many others which could be cited, establish the
broad principle of “openness” in judicial proceedings, whatever
their nature, and in the exercise of judicial powers. The same
policy considerations upon which is predicated our reluctance to
inhibit accessibility at the trial stage are still present and should
be addressed at the pre-trial stage. Parliament has seen fit, and
properly so, considering the importance of the derogation from
fundamental common law rights, to involve the judiciary in the
issuance of search warrants and the disposition of the property
seized, if any. I find it difficult to accept the view that a judicial
act performed during a trial is open to public scrutiny but a
judicial act performed at the pre-trial stage remains shrouded in
secrecy.

The reported cases have not generally distinguished between’
judicial proceedings which are part of a trial and those which are
not. Ex parte applications for injunctions, interlocutory proceed-
ings, or preliminary inquiries are not trial proceedings, and yet
the “open court” rule applies in these cases. The authorities have
held that subject to a few well-recognized exceptions, as in the
case of infants, mentally disordered persons or secret processes,
all judieial proceedings must be held in public. The editor of
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Halsbury’s Laws of England, 4th ed. vol. 10, para. 705, p. 316,
states the rule in these terms:
In general, all cases, both civil and eriminal, must be heard in open court, but
in certain exceptional cases, where the administration of justice would be
rendered impracticable by the presence of the public, the court may sit in
camera.
At every stage the rule should be one of public accessibility and
concomitant judicial accountability; all with a view to ensuring
there is no abuse in the issue of search warrants, that once issued
they are executed according to law, and finally that any evidence
seized is dealt with aceording to law. A decision by the Crown not
to prosecute, notwithstanding the finding of evidence appearing to
establish the commission of a crime may, in some circumstances,
raise issues of public importance.

In my view, curtailment of public accessibility can only be
justified where there is present the need to protect social values of
superordinate importance. One of these is the protection of the
innocent.

Many search warrants are issued and executed, and nothing is
found. In these circumstances, does the interest served by giving
access to the public outweigh that served in protecting those
persons whose premises have been searched and nothing has been
found? Must they endure the stigmatization to name and
reputation which would follow publication of the search?
Protection of the innocent from unnecessary harm is a valid and
important policy consideration. In my view that consideration
overrides the public access inferest in those cases where a search
is made and nothing is found. The public right to know must yield
to the protection of the innocent. If the warrant is executed and
something is seized, other considerations come to bear.

Vi

That brings me to the second argument raised by the appellant.
The point taken here is that the effective administration of justice
would be frustrated if individuals were permitted to be present
when the warrants were issued. Therefore, the proceeding must
be conducted in camera, as an exception to the open Court
principle. I agree. The effective administration of justice does
justify the exclusion of the public from the proceedings attending
the actual issuance of the warrant. The Attorneys-General have
established, at least to my satisfaction, that if the application for
the warrant were made in open Court the search for the instru-
mentalities of erime would, at best, be severely hampered and, at
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worst, rendered entirely fruitless. In a process in which surprise
and secrecy may play a decisive role the occupier of the premises
to be searched would be alerted, before the execution of the
warrant, with the probable consequence of destruction or removal
of evidence. I agree with counsel for the Attorney-General of
Ontario that the presence in an open court-room of members of
the public, media personnel, and, potentially, contacts of
suspected accused in respect of whom the search is to be made,
would render the mechanism of a search warrant utterly useless.

None of the counsel before us sought to sustain the position of
the Appeal Division of the Supreme Court of Nova Scotia that the
issue of the search warrant is a judicial act which should be
performed in open Court by a Justice of the Peace with the public
present. The respondent Mr. MacIntyre stated in para. 5 of his
factum:

One must note that the Respondent never sought documentation relating to

unexecuted search warrants nor did he ever request to be present during the

decision-making process . ..
It appeared clear during argument that the act of issuing the
search warrant is, in practice, rarely, if ever, performed in open
Court. Search warrants are issued in private at all hours of the
day or night, in the Chambers of the Justice by day or in his home
by night. Section 443(1) of the Code seems to recognize the possi-
bility of exigent situations in stating that a Justice may “at any
time” issue a warrant.

Although the rule is that of “open Court” the rule admits of the
exception referred to in Halsbury, namely, that in exceptional
cases, where the administration of justice would be rendered
impracticable by the presence of the public, the Court may sit in
camera. The issuance of a search warrant is such a case.

In my opinion, however, the force of the “administration of
justice” argument abates once the warrant has been executed,
i.e., after entry and search. There is thereafter a “diminished
interest in confidentiality” as the purposes of the policy of secrecy
are largely, if not entirely, accomplished. The need for continued
concealment virtually disappears. The appellant concedes that at
this point individuals who are directly “interested” in the warrant
have a right to inspect it. To that extent at least it enters the
public domain. The appellant must, however, in some manner,
justify granting access to the individuals directly concerned, while
denying access to the public in general. I can find no compelling
reason for distinguishing between the occupier of the premises
searched and the public. The curtailment of the traditionally
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uninhibited accessibility of the public to the working of the Courts
should be undertaken with the greatest reluctance.

The “administration of justice” argument is based on the fear
that certain persons will destroy evidence and thus deprive the
police of the fruits of their search. Yet the appellant agrees these
very individuals (i.e., those “directly interested”) have a right to
see the warrant, and the material upon which it is based, once it
has been executed. The appellants do not argue for blanket confi-
dentiality with respect to warrants. Logically, if those directly
interested can see the warrant, a third party who has no interest
in the case at all is not a threat to the administration of justice. By
definition, he has no evidence that he can destroy. Concern for
preserving evidence and for the effective administration of justice
cannot justify excluding him,

Undoubtedly every Court has a supervisory and protecting
power over its own records, Access can be denied when the ends
of justice would be subverted by disclosure or the judicial
documents might be used for an improper purpose. The presump-
tion, however, is in favour of public access and the burden of
contrary proof lies upon the person who would deny the exercise
of the right.

I am not unaware that the foregoing may seem a departure
from English practice, as I understand it, but it is in my view
more consonant with the openness of judicial proceedings which
English case law would seem to espouse.

VII

I conclude that the administration of justice argument does
justify an in camera proceeding at the time of issuance of the
warrant but, once the warrant has been executed, exclusion
thereafter of members of the public cannot normally be counte-
nanced. The general rule of public access must prevail, save in
respect of those whom I have referred to as innocent persons.

I would dismiss the appeal and vary the declaration of the
Appeal Division of the Supreme Court of Nova Scotia to read as
follows:

It 13 DECLARED that after a search warrant has been
executed, and objects found as a result of the search are
brought before a Justice pursuant to s. 446 of the Criminal
Code, a member of the public is entitled to inspect the
warrant and the information upon which the warrant has been
issued pursuant to s. 443 of the Code.
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There will be no costs in this Court.
BEETZ and ESTEY JJ. concur with MARTLAND J.

McINTYRE, CHOUINARD and LAMER JJ. eoncur with DICKSON J.
Appeal dismissed; declaration varied.

STEVENSON v. AIR CANADA

Ontario High Court of Justice, Divisional Court, Osler, Osborne and Gray JJ.
January 19, 1982.

Contracts — Remedies — Injunction — Contract of personal service —
Plaintiff subject to collective agreement containing compulsory retirement
clause — Plaintiff commencing proceedings before Canadian Human Rights
Commission contesting validity of elause — Whether interlocutory injunction
preventing defendants from terminating plaintiff’s employment appropriate.

Injunctions — Interim injunction — Contract of personal service — Plaintiff
subject to collective agreement containing cempulsory retirement clause —
Plaintiff commencing proceedings before Canadian Human Rights Commission
contesting validity of clause — Whether interim injunction preventing defen-
dants from terminating plaintiff’s employment appropriate.

The plaintiff was an airline pilot and subject to a collective agreement which
contained a provision for compulsory retirement at age 60. The plaintiff had lodged
a complaint with the Canadian Human Rights Commission contesting the validity
of a compulsory retirement clause, and shortly before reaching the age of 60
brought this action claiming, inter alia, an interim injunction restraining the defen-
dants from terminating his appointment pending the outcome of the Canadian
Human Rights Commission proceedings. Upon appeal from an order granting an
interim injunction, keld, the appeal should be allowed and the injunction dissolved.
The effect of the injunction was not to preserve the true status guo, which was
that employment terminated at age 60, but rather to alter the status quo in the
plaintiff’s favour. The plaintiff’s contention that the status quo was illegal could be
met by compensation in the form of a monetary award, and it could not therefore
be said that loss of the opportunity to continue to exercise his profession and
thereby achieve satisfaction was a matter of irreparable harm. Moreover, the
problems encountered by the defendant and the members of the plaintiff’s union
would be considerable. Frustration of the expectations of junior employees who
looked forward to improved job opportunities upon retirement of their seniors
could lead to the filing of innumerable grievances. Accordingly, not only did the
balance of convenience favour the defendants, but substantial financial loss could
be occasioned by continuing the order, and the plaintiff might well be unable to
make good on his undertaking lo answer for any damages that might result.
Moreover, the plaintiff’s chance of success in the action was doubtful, and his
prospect of success before the Canadian Human Rights Commission was far from
overwhelming,

[Chambers v. Canadian Pacific Air Lid, (1981), 128 D.L.R. (3d) 673; Lamont v.
Air Canada et al. (1981), 34 O.R. (2d) 195, folld; Board of Governors of Seneca
College of Applied Arts & Technology v. Bhadauria (1981), 124 D.L.R. (3d) 193, 22
C.P.C. 130, 37 N.R. 455, 14 B.L.R. 157, 17 C.C.L.T. 106, refd to]
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desire to prosecute this proceeding on Robert’s behalf and Robert
concurs, 1 need not decide whether or not Robert can apply
independently.

The respondent’s application to discharge the registrar’s order
to proceed is therefore dismissed with costs reserved to the judge
hearing the application to vary.

Motion dismissed.

RE PACIFIC MOBILE CORPORATION

Supreme Coust of Canada, Dickson C.J.C., Beetz, McIntyre, Lomer, Wilson,
Le Dain and La Forest JJ.  April 4, 1985.
Bankruptcy — Fraudulent transactions — Ordinary course of business —
Payment of invoice by debtor made after due date but in accordance with usual

practice of parties — Payment made in ordinary course of business — Not
fraudulent preference — Bankruptey Act, R.8.C. 1970, ¢. B-3, 8. 73.

Hudson v. Benallack et al. (1975), 59 D.L.R. (3d) 1, [1976] 2 5.C.R. 168, [1975] 6
W.W.R. 109, 21 C.B.R. (N.8,) 111, T N.R. 119, distd
Statutes referred to
Bankruptey Act, R.S.C. 1970, c¢. B-3,s. T3

APPEAL by a trustee in bankruptey from a judgment of the
Quebec Court of Appeal, 141 D.L.R. (3d) 696, 44 C.B.R. (N.S.}
190, reversing a judgment of Jacques J., 34 C.B.R. (N.S.) 8, in
favour of the trustee in bankruptey in an action to set aside a
payment as a fraudulent preference.

Louis Dorion and Claude Fontaine, for appellant.
David B. Campbell and Gaetan Dumas, for respondent.

By THE COURT:—This appeal raises two narrow questions in the
area of bankruptey law. First, what is meant by the term
“ordinary course of business” in the context of s. 73 of the
Bankruptcy Act, R.S.C. 1970, ¢, B-3? Second, was the overdue
payment in this case made in the “ordinary course of business”?

We are all of the view, for the reasons set out by Monet J.A. of
the Quebec Court of Appeal (veported at 141 D.L.R. (3d) 696, 44
C.B.R. (N.S.) 190), that this appeal must fail.

It is not wise to attempt to give a comprehensive definition of
the term “ordinary course of business” for all transactions.
Rather, it is best to consider the circumstances of each case and to
take into account the type of business carried on between the
debtor and creditor.

We approve of the following passage from Monet J .A's reasons
discussing the phrase “ordinary course of business” at p. 708
D.L.R. (translation), p. 205 C.B.R.:
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From these authorities, it would seem to me that the concept which
concerns us is an abstract one and that it is up to the courts to evaluate the
particular circumstances of each case in order to determine the quality of a
given transaction. This is, basically, the perpetual see-saw between law and
fact. But, with respect, it is my opinion that one cannot state that a payment
which was not made on the due date cannot be deemed to have been made in
the ordinary course of business.

In this case, it is clear, based on the evidence adduced, that the
payment was made in the ordinary course of business. The late
payment by Pacific Mobile to American Biltrite was not only
normal in the context of their business relationship, but was also
standard for their particular industry.

In his factum, as well as in oral argument, the appellant relied
upon this court’s decision in Hudson v. Benallack et al. (1975), 59
D.L.R. (3d) 1, [1976] 2 S.C.R. 168, [1975] 6 W.W.R. 109, to
interpret the term “ordinary course of business”. He placed
particular emphasis on the following passage at pp. 7-8 D.L.R.,
pp. 175-6 S.C.R.:

The object of the bankruptey law is to ensure the division of the property of
the debtor rateably among all his creditors in the event of his bankruptcy.
Seetion 112 of the Act provides that, subject to the Act, all claims proved in
the bankruptey shall be paid pari passu. The Act is intended to put all
creditors upon an equal footing. Generally, until a debtor is insolvent or has
an act of bankruptcy in contemplation, he is quite free to deal with his
property as he wills and he may prefer one creditor over ancther but, upon
becoming insolvent, he can no longer do any act out of the ordinary course of
business which has the effect of preferring a particular creditor over other
creditors, If one creditor receives a preference over other creditors as a result
of the debtor acting intentionally and in fraud of the law, this defeats the
equality of the bankruptey laws.

In our view, the appellant has incorrectly interpreted the above
passage. Hudson dealt with one point only: whether the words
“with a view to giving such ereditor a preference”, contained in s.
73(1) of the Bankruptcy Act, require an intention on the part of
the insolvent debtor alone to prefer or a concurrent intent on the
part of both the debtor and creditor. The court held that only the
intention of the debtor was relevant. That case did not, in any
way, consider or determine the meaning of the term “ordinary
course of business” and is, therefore, not helpful in the resolution
of the issues at hand.

Conclusion

For the reasons set out by Monet J.A. of the Quebec Court of
Appeal, the payment made by Pacific Mobile to American Biltrite
was a payment made in the “ordinary course of business”. There-
fore, the payment is not void as against the appellant under s. 73
of the Bankruptcy Act. The appeal is accordingly dismissed with

costs.
Appeal dismissed.
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Farley J.
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Judgment: January 16, 2004.
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Insolvency law -- Practice -- Administration of the estate -- Application to court for directions.
Application for directions on the entering into certain agreements by Air Canada.
HELD: Application granted. The agreements were beneficial to Air Canada and its stakeholders.

Statutes, Regulations and Rules Cited:
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Counsel:

Sean F. Dunphy and Ashley John Taylor, for Air Canada.

Peter J. Osborne and Peter H. Griffin, for the Monitor.

Howard Gorman, for the Ad Hoc Unsecured Creditors Committee.
Aubrey Kauffman, for the Ad Hoc Committee of Various Creditors.
Jay Swartz, for Deutsche Bank.

Mark Gelowitz, for Trinity Time Investments.

Robert Thornton and Gregory Azeff, for GE Capital Aviation Services Inc.
J. Porter, for Cerberus.
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Tan Dick, for AG Canada.

James Tory, for Air Canada Board.
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Jim Dube, for Deutsche Lufthansa A.G.

[* Editor's note: Schedule A was not attached to the copy received from the Court and there-
fore is not included in the judgment. ]

1 FARLEY J.:-- These reasons deal with three matters which the court was asked to approve
Air Canada (AC) entering into various agreements; simply put they were as follows:

(1) the Merrill Lynch (ML) indemnity;
(2) the entering into the amendments to the Trinity Agreement; and
(3) the Global Restructuring Agreements (GRA).

ML Indemnity

2 There was no opposition to this. The court was advised that such an indemnity was customar-
ily given and that the terms of this particular one were such as is normally given. I therefore ap-
prove AC granting such an indemnity to ML.

Trinity Amendments

3 As T understood the submissions this morning, Mizuho a member of the Unsecured Creditors
Committee (UCC) was the only interested party which spoke out against the Trinity amendments. It
continues to be dissatisfied with the process by which Trinity was selected as the equity plan spon-
sor. I merely point out, once again, that this process was not of the Court's choosing but rather one
which AC commenced on notice to the service list and as to which there were no objections before
Trinity was selected on November 8, 2003 (together with the "fiduciary out" provision contained in
its proposal). Aside from the court approvals envisaged by that process, the court only became in-



volved when it was appreciated that there were some difficulties with the practical implementation
of the process.

4 I further understand that the Ad Hoc Committee of Various Creditors (CVC) withdrew its
opposition yesterday along with its cross motion. The UCC (one assumes on some majority basis)
supported the Trinity Amendments but indicated that, as a sounding board, it wished to continue
sounding that it still had concerns about aspects of corporate governance and management incen-
tives.

5 I have no doubt, if adjustments in any particular area make sense between the signatories (AC
and Trinity) and to the extent that any beneficiaries are involved, that such adjustments will be
made for everyone's overall benefit (everyone in the sense of AC including all of its stakeholders
including creditors, labour, management, pensioners, etc.) not only for the short term interests but
the long term interests of AC emerging from these CCAA proceedings as an ongoing viable enter-
prise on into the future, well able to serve the public (both Canadian and foreign). A harmonious
relationship with trust and respect flowing in all directions amongst the stakeholders will be to eve-
ryone's long term advantage. With respect to corporate governance though, I am able to make a
more direct observation. A director, no matter who nominates that person, owes duties and obliga-
tions to the corporation, not the nominator: see 820099 Ontario Ltd. v. Harold E. Ballard Ltd.,
[1991] O.J. No. 266, (1991), 3 B.LR. (2d) 113 at 123 (Ont. Gen. Div.), aff'd, [1991] O.J. No. 1082,
(1991), 3 B.L.R. (2d) 113 (Div. Ct.).

6 There was no evidence to show that the Board of AC in exercising its fiduciary duties did not
properly consider on a quantitative and qualitative basis the factors (on a pro and con basis) relating
to whether Cerberus had provided a Superior Proposal (as that was defined in section 9 of the Trin-
ity Agreement approved earlier by this Court). Indeed there was no complaint from Cerberus in this
respect. The Board's letter to me of December 22, 2003 carefully reviewed the considerations which
the Board (with the assistance of Seabury and ML, together with the general oversight and views of
the Monitor) gave in their deliberations with their ultimate decision that the Cerberus December 10,
2003 proposal was not a Superior Proposal with the result that the Board has selected Trinity to be
the equity program sponsor in accordance with the Trinity amended deal. I approve AC executing
the Trinity amended deal and implementing same, with the recognition and proviso that there may
be further amendments/adjustments which may be entered into subject to the guidelines of my dis-
cussion above. I note in particular that the UCC helpfully pointed out that section 7.3 still needs to
be modified, and that is being worked on. The Air Canada Pilots Association observed that there
still needed to be some fine-tuning at para. 22 of its factum noting that: "These matters of the de-
tailed implementation of the Amended Trinity Investment Agreement can all be resolved by good
faith negotiations between Air Canada, Trinity and affected stakeholders, with the assistance and
support of the Monitor"; I did not have the benefit of any submissions in this regard (para. 22) nor
was any expected to either be given or taken as the parties all appreciated that this was not to be an
exercise in "nitpicking".

7 At paragraph 71 of its 19th report, the Monitor stated:

71.  The Monitor is of the continuing view that the Equity Solicitation Process
must be completed as soon as possible. The restructuring process and
many other restructuring initiatives have been delayed by approximately
two months as a result of the continued uncertainty concerning the selec-



tion of the equity plan sponsor. The equity solicitation process must be
concluded so that the balance of the restructuring process can be completed
before the expiry on April 30, 2004 of the financing commitments from
each of Trinity, GECC and DB pursuant to the Standby Agreement. The
Monitor recommends that this Honourable Court approve the Company's
motion seeking approval of the Amended Trinity Investment Agreement.

8 I would therefore approve the Trinity amendments so that AC can proceed to enter into and
implement the Amended Trinity Investment Agreement. I note that this approval is not intended to
determine any rights which third parties may have.

GRA

9 As with the previous approvals, I take the requirement under the CCAA is that approval of
the Court may be given where there is consistency with the purpose and spirit of that legislation, a
conclusion by the Court that as a primary consideration, the transaction is fair and reasonable and
will be beneficial to the debtor and its stakeholders generally: see Northland Properties Ltd. v. Ex-
celsior Life Ins. Co. of Canada (1989), 73 C.B.R. (N.S.) 195 at 201 (B.C.C.A.). In Re Canadian Red
Cross Society (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div.), Blair J. at p. 316 adopted the principles
in Royal Bank of Canada v. Soundair Corp. (1991), 7 CB.R. (3d) 1 (Ont. C.A.) as an appropriate
guideline for determining when an agreement or transaction should be approved during a CCAA
restructuring but prior to the actual plan of reorganization being in place. In Re Sammi Atlas Inc.
(1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div.), I observed at p. 173 that in considering what is fair and
reasonable treatment, one must look at the creditors as a whole (i.e. generally) and to the objecting
creditors (specifically) and see if rights are compromised in an attempt to balance interests (and
have the pain of the compromise equitably shared) as opposed to the confiscation of rights. I think
that philosophy should be applicable to the circumstances here involving the various stakeholders.
As I noted immediately above in Sammi, equitable treatment is not necessarily equal treatment.

10 The Monitor's 19th report at paragraphs 20-21 indicates that:
20. The GRA provides the following benefits for Air Canada:

* The retention of a significant portion of its fleet of core aircraft,
spare engines and flight simulators, which are critical to its ongoing
operations;

* The restructuring of obligations with respect to 106 of 107 Air Can-
ada and Jazz air operating, parked and undelivered aircraft (effective
immediately for 12 GECC-managed aircraft and upon exit from
CCAA for the remaining 94 GECC-owned aircraft, except as indi-
cated below), including lease rate reductions on 51 aircraft (of which
3 aircraft have been returned as of the current date), cash flow relief
for 29 aircraft, termination of the Applicants' obligations with re-
spect to 20 parked aircraft (effective immediately), the cancellation
of 4 future aircraft lease commitments and the restructuring of the
overall obligations with respect to 2 aircraft. Obligations with re-
spect to the last remaining aircraft remain unaffected as it is man-
agement's view that this lease was already at market;



21.

Exit financing of approximately US $585 million (the "Exit Facil-
ity") to be provided by GECC upon the Company's emergence from
CCAA;

Aircraft financing up to a maximum of US $950 million (the "RJ
Aircraft Financing") to be provided by GECC and to be used by Air
Canada to finance the future purchase of approximately 43 regional
jet aircraft; and

The surrender of any distribution on account of any deficiency
claims under the CCAA Plan with respect to GECC-owned aircraft
only, without in any way affecting GECC's right to vote on the Plan
in respect of any deficiency claim.

In return for these restructuring and financing commitments, the GRA pro-
vides for the following:

%

Payment of all current aircraft rent by Air Canada to GECC, during
the interim period until emergence from CCAA proceedings, at con-
tractual lease rates for GECC-owned aircraft and at revised lease
rates for GECC-managed aircraft;

The delivery of notes refinancing existing obligations to GECC in
connection with 2 B747-400 cross-collateralized leases (the "B747
Restructuring) including one note convertible into equity of the re-
structured Air Canada at GECC's option;

The delivery of stock purchase warrants (the "Warrants") for the
purchase of an additional 4% of the common stock of the Company
at a strike price equal to the price paid by any equity plan sponsor;
and

The cross-collateralization of all GECC and affiliate obligations (the
"Interfacility Collateralization Agreement") on Air Canada's emer-
gence from CCAA proceedings for a certain period of time.

The Monitor concluded at paragraph 70:

70.

The Monitor notes that, if considered on their own, the lease concessions
provided to Air Canada by GECC pursuant to the GRA differ substantially
from those being provided by other aircraft lessors. In addition, the Moni-
tor notes that GECC has benefitted from the cross collateralization on 22
aircraft pursuant to the CCAA Credit Facility and Interfacility Collaterali-
zation Agreement, particularly as it relates to the settlement of Air Can-
ada's obligations to GECC under the B747 Restructuring. However, the
Monitor also notes that the substantial benefits provided to Air Canada
under the GRA including the availability of US $585 million of exit fi-
nancing and US $950 million of regional jet aircraft financing are signifi-
cant and critical to the Company's emergence from CCAA proceedings in
an expedited manner. In the Monitor's view the financial benefits provided
to Air Canada under the GRA outweigh the costs to the Applicants' estate
arising as a result of the cross collateralization benefit provided to GECC



under the CCAA Credit Facility and Interfacility Collateralization Agree-
ment. Accordingly, the Monitor recommends to this Honourable Court that
the GRA be approved.

11 The GRA was opposed by the UCC (again apparently on some majority basis as one of its
members, Cara, was indicated as being in favour and I also understand that Lufthansa was also
supportive); the UCC's position was supplemented by separate submissions by another of its mem-
bers, CIBC. I agree with the position of the UCC that the concern of the court is not with respect to
the past elements of the DIP financing by GE and the cross-collateralization of 22 aircraft that
agreement provided for. I also note the position of the UCC that it recognizes that the GRA isa
package deal which cannot be cherry picked by any stakeholder nor modified by the Court; the
UCC accepts that the GRA must be either taken as a package deal or rejected. It suggested that GE,
if the court rejects the GRA as advocated by the UCC, will not abandon the field but rather it will
stay and negotiate terms which the UCC feels would be more appropriate. That may be true but I
would observe that in my view the delay and uncertainty involved would likely be devastating for
AC. Would AC be able to meet the April 30, 2004 deadline for the Trinity deal which requires that
the GRA be in place? What would the effect be upon the booking public?

12 I note that the UCC complains that other creditors are not being given equal treatment.
However, counsel for another large group of aircraft lessors and financiers indicated that they had
no difficulty with the GRA. Indeed, it seems to me that GE isin a somewhat significantly different
position than the other creditors given the aforesaid commitment to provide an Exit Facility and an
RJ facility. Trinity and Deutsche Bank (DB) with respect to their proposed inflow of $1 billion in
equity would be subordinate to GE; this new money (as opposed to sunk old money of the UCC and
as well as that of the other creditors) supports the GRA. I note as well although it is "past history"
that GE has compromised a significant portion of its $2 billion claim for existing commitments
down to $1.4 billion, while at the same time committing to funding of large amounts for future
purposes, all at a time when the airline industry generally does not have ready access to such.

13 With respect to the two 747 LILOs (lease in, lease out), there is the concession that AC will
enjoy any upside potential in an after marketing while being shielded from any further downside.
GE has also provided AC with some liquidity funding assistance by deferring some of its charges to
a latter period post emergence. Further it has been calculated that as to post filing arrears, there will
be a true up on emergence and assuming that would be March 31, 2004, it is expected that there
would be a wash as between AC and GE, with a slight "advantage" to AC if emergence were later. I
pause to note here that emergence sooner rather than later is in my view in everyone's best interests
- and that everyone should focus on that and give every reasonable assistance and cooperation.

14 With respect to the snapback rights, I note that AC would be able to eliminate same by re-
paying the LILO notes and the Tranche Loans and AC would be legally permitted to eliminate this
concern 180 days post emergence. I recognize that AC would be in a much stronger functional and
psychological bargaining position to obtain replacement funding post emergence than it is now able
to do while in CCAA protection proceedings. I would assume that such a project would be a finan-
cial priority for AC post emergence and that timing should not prevent AC from starting to explore
that possibility in the near future (even before emergence). I also note that GE anticipates that the
snapback rights would not likely come into play, given, I take it, its analysis of the present and fu-
ture condition of AC and its experience and expertise in the field. I take it as a side note that GE
from this observation by it will not have a quick trigger finger notwithstanding the specific elements



in the definition of Events of Default; that of course may only be commercial reality - and that
could of course change, but one would think that GE would have to be concerned about its ongoing
business reputation and thus have to justify such action. Snapback rights only come into existence
upon emergence, not on the entry into the GRA.

15 I conclude that on balance the GRA is beneficial to AC and its stakeholders; in my view it is
fair and reasonable and in the best interests of AC. It will permit AC to get on with the remaining
and significant steps its needs to accomplish before it can emerge. The same goes for the Trinity
deal. I therefore approve AC's entering into and implementing the GRA, subject to the same con-
siderations as to completing the documentation and making amendments/adjustments as I discussed
above in Trinity Amendments.

16 Orders accordingly.
FARLEY J.
cp/e/nc/qw/qlrme/qlhes/qlmjb
drs/e/qlmxk/qledv/qlliq
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Civil procedure -- Settlements -- Approval -- In this insolvency proceeding, the court approved a
settlement between Canadian and U.S. debtors -- While it did not guarantee full payment of claims,
it substantially reduced the risk that this goal would not be achieved.

Insolvency law -- Property of bankrupt -- In this insolvency proceeding, the court approved a set-
tlement between Canadian and U.S. debtors -- While it did not guarantee full payment of claims, it
substantially reduced the risk that this goal would not be achieved.

Insolvency law -- Proposals -- Court approval -- In this insolvency proceeding, the court approved
a settlement between Canadian and U.S. debtors -- While it did not guarantee full payment of
claims, it substantially reduced the risk that this goal would not be achieved.

In this complex insolvency proceeding, the "Calpine Applicants" and the U.S. debtors applied to the
present court and the U.S. Bankruptcy Court of the Southern District of New York in a joint hearing
for approval of a settlement of these major issues, which were hoped to break the deadlock -- The
Monitor unequivocally endorsed the settlement agreement -- The Ad Hoc Committee, however, ar-
gued that the Canadian creditors would receive less than full recovery and that, therefore, their
claims had been compromised -- HELD: The court approved the settlement -- The agreement was a
reasonable and necessary path out of the deadlock -- It was a remarkable step forward in resolving
the CCAA filing -- It eliminated roughly $7.5 billion in claims against the CCAA debtors, and re-
solved the major issues between the CCAA debtors and the U.S. debtors that had stalled progress in
asset realization and claims resolution -- Most significantly, it unlocked the Canadian proceeding
and provided the mechanism for the resolution by adjudication or settlement of the remaining issues
and significant creditor claims and the clarification of priorities -- The Monitor had concluded that
its likely outcome was the payment in full of all Canadian creditors -- The sale of the CCRC ULCI
Notes was a necessary precondition to resolution of this matter but, contrary to the Ad Hoc Com-
mittee's submissions, that sale could not occur otherwise than in the context of a settlement with
those parties whose claims directly affected the Notes themselves -- While it did not guarantee full
payment of claims, it substantially reduced the risk that this goal would not be achieved -- Without
that resolution, the Canadian creditors faced protracted litigation in both jurisdictions, uncertain
outcomes and continued frustration in unravelling the Gordian knot of intercorporate and interjuris-
dictional complexities that had plagued these proceedings on both sides of the border.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Counsel:
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Reasons for Judgment
B.E. ROMAINE J.:--
Introduction

1 This application involves the most recent development in the lengthy and complicated Cal-
pine insolvency. That insolvency has required proceedings both in this jurisdiction under the Com-
panies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") and in the
United States under Chapter 11 of the U.S. Bankruptcy Code. The matter is extremely complex, in-
volving many related corporations and partnerships, highly intertwined legal and financial obliga-
tions and a number of cross-border issues. The resolution of these proceedings has been delayed by
several difficult issues with implications for the insolvencies on both sides of the border. The
above-noted applicants (collectively, the "Calpine Applicants") and the U.S. debtors applied to this
Court and to the United States Bankruptcy Court of the Southern District of New York in a joint
hearing for approval of a settlement of these major issues, which they say will break the deadlock.

2 Both Courts approved the settlement. These are my reasons for that approval.
Background

3 Given the complexity of the matter, it will be useful to set out some background. On Decem-
ber 20, 2005, the Calpine Applicants obtained an order of this Court granting them protection from
their creditors under the CCAA. That order appointed Ernst & Young Inc. as Monitor. It also pro-
vided for a stay of proceedings against the Calpine Applicants and against Calpine Energy Services
Canada Partnership ("CESCA"), Calpine Canada Natural Gas Partnership ("CCNG") and Calpine
Canadian Saltend Limited Partnership ("Saltend LP"). The Monitor's 23rd Report dated June 28,
2007 refers to the latter three parties collectively as the "CCAA Parties" and to those parties to-
gether with the Calpine Applicants as the "CCAA Debtors". Where I have quoted terms and defini-
tions from the Report, I adopt those terms and definitions for purposes of these Reasons. On the
same day, Calpine Corporation and certain of its direct and indirect U.S. subsidiaries filed voluntary
petitions to restructure under Chapter 11 of the U.S. Bankruptcy Code. The Monitor refers to Cal-



pine Corporation ("CORPX"), the primary party in the U.S. insolvency proceedings, and its U.S.
subsidiaries collectively as the "U.S. Debtors".

4 During the course of the CCAA proceedings, a number of applications were made relating to
the relationship of the CCAA Debtors and Calpine Power L.P. (the "Fund"), leading ultimately to
the short and long-term retolling of the Calgary Energy Centre and the sale of the interest of Calpine
Canada Power Ltd. ("CCPL") in the Fund to HCP Acquisition Inc. ("Harbinger") in February 2007,
a sale that closed simultaneously with Harbinger's takeover of the publicly-held units in the Fund.

5 In addition to these issues, progress in the restructuring and the realization of maximum value
for assets was made more difficult by various cross-border issues. The Report sets out the following
"material cross-border issues that needed to be resolved between the CCAA Debtors and the U.S.

Debtors™:

i.

The Hybrid Note Structure ("HNS") and whether Calpine Canada Energy
Finance ULC ("ULC1"), including the holders of the 8 1/2% Senior Notes
due 2008 (the "ULC1 Notes") issued by ULC1 and fully and uncondition-
ally guaranteed by CORPX, had multiple guarantee claims against
CORPX;

The sale by Calpine Canada Resources Company ("CCRC") of its holdings
of U.S.$359,770,000 in ULC1 Notes (the "CCRC ULC1 Notes") and the
effect of the U.S. Debtors' so-called Bond Differentiation Claims ("BDCs")
on such a sale;

Cross-border intercompany claims between the CCAA Debtors and the
U.S. Debtors;

Third party claims made against certain CCAA Debtors that were guaran-
teed by the U.S. Debtors; | '
The priority of the claim of Calpine Canada Energy Limited ("CCEL")
against CCRC;

A fraudulent conveyance action brought by the CCAA Debtors in this
Court (the "Greenfield Action");

Potential claims by the U.S. Debtors to the remaining proceeds repatriated
from the sale of the Saltend Energy Centre;

Cross-border marker claims filed by the U.S. Debtors and the CCAA
Debtors and the appropriate jurisdiction in which to resolve those claims;
and

Marker claims filed by the ULC1 Indenture Trustee.

6 In the Report, the Monitor describes the settlement process that led to this application as fol-

lows:

10.

The CCAA Debtors and the U.S. Debtors concluded that the only way to
resolve the issues between them was to concentrate on reaching a consen-
sual global agreement that resolved virtually all the issues referred to
above. The [CCAA Debtors and the U.S. Debtors] realized that without a
global agreement, they could have faced lengthy and costly cross-border
litigation. '



11.

12.

13.

14.

17.

Over the last five months, the Monitor and the CCAA Debtors held nu-
merous discussions with the U.S. Debtors regarding a possible global set-
tlement of the outstanding material and other issues. In addition, during
various stages of discussion with the U.S. Debtors, the CCAA Debtors and
the Monitor sought input from the major Canadian stakeholders as to the
format and terms of a settlement.

While the settlement discussions between the U.S. Debtors and the CCAA
Debtors were underway, the ad hoc committee of certain holders of ULC1
Notes reached terms of a separate settlement between the holders of the
ULCI1 Notes and CORPX (the "Preliminary ULC1 Settlement"). The terms
of the Preliminary ULC1 Settlement were agreed to on April 13,2007 and
publicly announced by CORPX on April 18, 2007.

As aresult of the above discussions and negotiations, [a settlement outline
(the "Settlement Outline")] was agreed to on May 13, 2007 and publicly
announced by CORPX on May 14, 2007. The Settlement Outline incorpo-
rates the terms of the Preliminary ULC1 Settlement. ...

The parties have negotiated the terms of [a global settlement agreement
memorializing the terms of the Settlement Outline (the "GSA")] ...

The [GSA] is subject to the following conditions:

a. The approval of both this Court and the U.S. Bankruptcy
Court;

b.  The execution of the [GSA]; and

c. The CCRC ULCI1 Notes being sold.

7 As the Monitor notes, the GSA resolves all of the material issues that exist between the Cal-
pine Applicants and the U.S. Debtors. The Report describes the "key elements” of the GSA as fol-

lows:

The [GSA] provides for the ULC1 Note Holders to effectively receive a
claim of 1.65x the amount of the ULC1 Indenture Trustee's proof of claim
... against CORPX which results in a total claim against CORPX in the
amount of US$3.505 billion (the "ULC1 1.65x Claim"). The 1.65x factor
was agreed between the U.S. Debtors and the ad hoc committee of certain
holders of the ULC1 Notes. As a result of the [GSA], the terms of the HNS
can be honoured with no material adverse economic impact to the U.S.
Debtors, CCAA Debtors or their creditors;

b The withdrawal of the BDCs advanced by the U.S. Debtors ...;

An agreement between the U.S. Debtors and the CCAA Debtors as to the
cooperation in the sale of the CCRC ULC1 Notes;

The priority of claims against CCRC are clarified, including the claim of
CCEL against CCRC being postponed to all other claims against CCRC;
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The acknowledgement by the U.S. Debtors of certain guarantee claims ad-
vanced by creditors in the CCAA proceedings and the agreement by the
U.S. Debtors that the quantum of these guarantee claims will be deter-
mined by the Canadian Court. The [GSA] contemplates that U.S. Debtors
and their official committees will be afforded the right to fully participate
in any settlement or adjudication of these guarantee claims. Pursuant to the
[GSA], the U.S. Debtors acknowledge their guarantee of the following
CCAA Debtors' creditors' claims:

i. The claims of Alliance Pipeline Partnership, Alliance Pipeline
L.P., and Alliance Pipeline Inc. (collectively "Alliance") for
repudiation of certain long-term gas transportation contracts
held by CESCA;

ii.  The claims of NOVA Gas Transmission Ltd. ("NOVA") for
the repudiation of certain long-term gas transportation con-
tracts held by CESCA;

iii.  The claims of TransCanada Pipelines Limited ("TCPL") for
the repudiation of certain long-term gas transportation con-
tracts held by CESCA;

iv.  The claims of Calpine Power L.P. [the "Fund"] for the repu-
diation of the tolling agreement between [the Fund] and
CESCA (the "CLP Toll Claim");

v.  The claims of [the Fund] and Calpine Power Income Fund
("CPIF") relating to a potential fee resulting from the alleged
transfer of the Island co-generation facility (the "Island Trans-
fer Fee Claim™); and

vi.  The claims of [the Fund] for heat rate indemnity relating to the
Island co-generation facility (the "Heat Rate Penalty Claim");
and

The withdrawal of virtually all U.S. and CCAA Debtor Marker Claims;
The settlement of the Greenfield Action;

The withdrawal of the UL1 Indenture Trustee Marker Claim;

The withdrawal of the claims filed by the Indenture Trustee of the Second
Lien Notes against the CCAA Debtors;

The resolution of the quantum of the cross-border intercompany claims ... ;
The settlement of the ULC2 Claims as against CCRC (as between the
CCAA Debtors and the U.S. Debtors) and also confirmation of the ULC2
guarantee by CORPX;

The payment of all liabilities of ULC2, including the amounts due on the
ULC2 Notes. For example, the ULC2 Indenture Trustee has advised that it
believes a make-whole payment is applicable if ULC2 repays the holders
of the ULC2 Notes prior to the final payment date as set out in the Inden-
ture (the "ULC2 Make-Whole Premium"). The CCAA Debtors and the
U.S. Debtors dispute that the ULC2 Make-Whole Premium is applicable.
However, the [GSA] contemplates that if the issue is not resolved by the



date of distribution to the ULC2 direct creditors, an amount sufficient to
satisfy the claim may be set aside in escrow pending the determination of
the issue;

m. An agreement on the allocation of professional fees relating to the CCAA
proceedings amongst the CCAA Debtors and agreement as to the quantum
of certain aspects of the Key Employee Retention Plan ... ;

n.  Resolution of all jurisdictional issues between Canada and the U.S.; and

0.  Anagreement as to the allocation of the proceeds from the sale of
Thomassen Turbines Systems, B.V. ("TTS").

8 The Monitor describes and analyzes the terms and effect of the GSA in great detail in the
Report. It concludes that the GSA is beneficial to the CCAA Debtors and their creditors, providing
a medium for an efficient payout of many of the creditors, resolving all material disputes between
the CCAA Debtors and the U.S. Debtors without costly and time-consuming cross-border litigation,
settling the complex priority issues of CCRC and providing for the admission by the U.S. Debtors
of the validity of guarantees provided to certain creditors of the CCAA Debtors. It is important to
note that the Monitor unequivocally endorses the GSA.

The Applications

9 The Calpine Applicants sought three orders from this Court. First, they sought an order ap-
proving the terms of the GSA and directing the various parties to execute such documents and im-
plement such transactions as might be necessary to give effect to the GSA. Second, they sought an
order permitting CCRC and ULC] to take the necessary steps to sell the CCRC ULC1 Notes. Third,
they sought an extension of the stay contemplated by the initial CCAA order to December 20, 2007.

10 The application was made concurrently with an application by the U.S. Debtors to the U.S.
Bankruptcy Court in New York state, the two applications proceeding simultaneously by videocon-
ference. No objection was taken to the latter two orders sought from this Court and I have granted
both. I also gave approval to the GSA with brief oral reasons. I indicated to counsel at the hearing
that these more detailed written reasons would be forthcoming as soon as possible. The applications
to the U.S. Court, including an application for approval of the GSA, were also granted.

11 The controversial point in the applications, both to this Court and to the U.S. Court, was ap-
proval of the GSA. The parties standing in opposition to the GSA are the Fund, the ULC2 Indenture
Trustee and a group referring to itself as the "4d Hoc Committee of Creditors of Calpine Canada
Resources Company" (the "Ad Hoc Committee"). (HSBC Bank USA, N.A., as ULCI1 Indenture
Trustee, also filed a technical objection, but it has since been withdrawn.) The bench brief of the Ad
Hoc Committee states that it "is comprised of members of the Ad Hoc Committee of Bondholders of
Calpine Canada Energy Finance Il ULC ... and Calpine Power, L.P.". Thus, the Ad Hoc Committee
consists of the Fund and certain unknown ULC2 noteholders. There was some objection to the
status of the Ad Hoc Committee to oppose the GSA independently of the Fund, but that objection
was not strenuously pursued and I do not need to address it. However, I note that the Fund thus
makes its arguments through both the Ad Hoc Committee and its separate counsel, and the ULC2
noteholders make theirs through both the ULC2 Indenture Trustee and the Ad Hoc Committee. I
will refer to those parties opposing the GSA collectively as the "Opposing Creditors” hereafter. The
Opposing Creditors object to the GSA on a number of grounds and there is much overlap among
their positions.



12 The primary objection is that the GSA amounts to a plan of arrangement and, therefore, re-
quires a vote by the Canadian creditors. The Opposing Creditors support their submissions by iso-
lating particular elements of the GSA and characterizing them as either a compromise of their rights
or claims or as examples of imprudent concessions made by the CCAA Debtors in the negotiation
of the GSA. These specific objections will be analyzed in the next part of these reasons, but, taken
together, they fail to establish that the GSA is a compromise of the rights of the Opposing Creditors
for two major reasons:

a)  the GSA must be reviewed as a whole, and it is misleading and inaccurate
to focus on one part of the settlement without viewing the package of
benefits and concessions in its overall effect. The Opposing Creditors have
discounted the benefits to the Canadian estate of the resolution of $7.4 bil-
lion in claims against the CCAA Debtors by arguing that these claims had
no value. As the Report notes:

... While the Monitor believes it is unlikely that the CCAA Debtors
would have been unsuccessful on all the issues [identified earlier in
these Reasons as material cross-border issues], there was a real risk
of one or more claims being successfully advanced against CCRC by
the U.S. Debtors or the ULC1 Trustee and, had this risk material-
ized, the recovery to the CCRC direct creditors and CESCA credi-
tors would have been materially reduced.

b)  the Opposing Creditors blur the distinction between compromises validly
reached among the parties to the GSA and the effect of those compromises
on creditors who are not parties to the GSA. The Monitor has opined that -
the GSA allows for the maximum recovery to all the CCAA Debtors'
creditors. According to the Monitor's conservative calculations, virtually
all the Canadian creditors, including the Opposing Creditors, likely will be
paid the full amount of their claims as settled or adjudicated, either from
the Canadian estate or as a U.S. guarantee claim. If claims are to be paid in
full, they are not compromised. If rights to a judicial determination of an
outstanding issue have not been terminated by the GSA, which instead
provides a mechanism for their efficient and timely resolution, those rights
are not compromised.

The Ad Hoc Committee's Objections

13 The Ad Hoc Committee asserts that the GSA expropriates assets with a value of approxi-
mately U.S. $650 million to the U.S. Debtors that would otherwise be available to Canadian credi-
tors, leaving insufficient value in the Canadian estates to ensure that the Canadian creditors are paid
in full. The Ad Hoc Committee argues that the Canadian creditors will receive less than full recov-
ery and that, therefore, their claims have been compromised.

14 This submission is misleading. The $650 million refers to two elements of the GSA: a pay-
out to the U.S. Debtors of $75 million from CCRC in exchange for the withdrawal of the U.S.
Debtors BDCs, settlement of the U.S. Debtors' claims against the Saltend proceeds and the post-
ponement of CCEL's claim against CCRC and the elimination of CCRC's unlimited liability corpo-



ration claim against its member contributory, CCEL, which the Opposing Creditors complain effec-
tively denies access to an intercompany claim of $575 million. I do not accept that the GSA "ex-
propriates" assets to the U.S. Debtors, who had both equity and creditor claims against the Canadian
estates that they relinquished as part of the GSA. The GSA is a product of negotiation and settle-
ment and required certain sacrifices on the part of both the U.S. Debtors and the CCAA Debtors.
The Ad Hoc Committee's piecemeal analysis of the GSA ignores the other considerable benefits
flowing to the Canadian estate from the GSA, including the subordination of CCEL's $2.1 billion
claim against CCRC. As recognized by the Monitor, this postponement permits the CESCA short-
fall claim to participate in the anticipated CCRC net surplus, failing which the recovery by creditors
of CESCA (notably including the Fund) would be materially reduced. The Ad Hoc Committee also
fails to mention that an additional $50 million of claims against CESCA advanced by the U.S.
Debtors have been postponed to the claims of other CESCA creditors.

15 The Ad Hoc Committee argues that the U.S. Debtors' claims that have been withdrawn are
"untested" and "unmeritorious". Certainly, the claims have not been tested through litigation. How-
ever, it is the very nature of settlement to withdraw claims in order to avoid protracted and costly
litigation. While the Ad Hoc Committee may consider the U.S. Debtors' claims unmeritorious, their
saying so does not make it so. The fact remains that the U.S. Debtors have agreed, as part of the
GSA, to withdraw claims that would otherwise have to be adjudicated, likely at considerable time
and expense.

16 As part of the GSA, the U.S. Debtors agree to cooperate in the sale of the CCRC ULC1
Notes. The Ad Hoc Committee is of the view that that cooperation "should have been forthcoming
in any event". Nevertheless, the U.S. Debtors previously have not been prepared to accede to such a
sale, insisting instead on asserting their BDCs. The sale is acknowledged to be critical to resolution
of this insolvency and the present willingness of the U.S. Debtors to cooperate therein is of great
value.

17 The Ad Hoc Committee also takes issue with the recovery available under the GSA to the
creditors of CESCA, arguing that those creditors face a potential shortfall of at least $175 million.
The cited shortfall of $175 million is again misleading, failing to take into account that the Fund, to
the extent that its claims are adjudicated to be valid and there is a shortfall in CESCA, will now
have the benefit of acknowledged guarantees of these claims by the U.S. Debtors as a term of the
GSA. The Monitor thus reports its expectation that the Fund's claims will be paid in full. There ex-
ists, therefore, only the potential, under the Monitor's "low" recovery scenario, of a shortfall in
CESCA of $25.1 million. Those creditors who may be at risk of such a shortfall are not the Oppos-
ing Creditors, but certain trade creditors to the extent of approximately $2 million, who are not ob-
jecting to the GSA, and certain gas transportation claimants to the extent of approximately $23 mil-
lion, who appeared before the Court at the hearing to support the approval of the GSA on the basis
that it improves their chances of recovery.

18 The shortfall, if any, to which the creditors of CESCA will be exposed will depend upon the
quantum of the CLP Toll Claim. As yet, this claim remains, to use the Ad Hoc Committee's word,
untested. Assessments of its value range from $142 million to $378 million. The Monitor's analysis,
taking into account the guarantees by the U.S. Debtors contemplated by the GSA, indicates that if
this claim is adjudged to be worth $200 million or less, all of the CESCA creditors will be assured
of full payment whether under the "high" or "low" scenarios. Alternatively, under the Monitor's



"high" recovery scenario, all creditors of CESCA will receive full payment even if the CLP Toll
Claim is worth as much as $300 million.

19 Further, as I indicated in my oral reasons, even if the Fund does not receive full payment of
the CLP Toll Claim through the Canadian estate, the GSA cannot be said to be a compromise of that
claim. The GSA contemplates adjudication of the CLP Toll Claim rather than foreclosing it. While
settlements made in the course of insolvency proceedings may, in practical terms, result in a dimi-
nution of the pool of assets remaining for division, this is not equivalent to a compromise of sub-
stantive rights. This point is discussed further later in these Reasons.

20 The Ad Hoc Committee points out that, according to the Report, the GSA results in recovery
for CCPL of only 39% to 65%. As the Fund is CCPL's major creditor, the Ad Hoc Committee ar-
gues that this level of anticipated recovery constitutes a compromise of the Fund's claim in this re-
spect.

21 The response to this argument is two-fold. First, the Report indicates that the CCPL recov-
ery range is largely dependent upon the quantum of the Fund's Heat Rate Penalty Claim. The
Monitor has taken the conservative approach of estimating the amount of this claim at the amount
asserted by the Fund; the actual amount adjudicated may be less, resulting in greater recovery for
CCPL. Further, the Monitor notes that, as part of the GSA, CORPX acknowledges its guarantee of
the Heat Rate Penalty Claim. Therefore, the Monitor concludes that "[t]o the extent there is a short-
fall in CCPL, based again upon the Monitor's expectation that CORPX's creditors should be paid
100% of filed and accepted claims, [the Fund] should be paid in full for the Heat Rate Penalty
Claim regardless of whether a shortfall resulted in CCPL". As discussed above, the possibility of a
shortfall in the asset pool against which claims may be made is not equivalent to a compromise of
those claims. The Monitor reports that only $25,000 of CCPL's creditors may face a risk of less than
100% recovery after consideration of the CORPX guarantees under the "low" scenario, and those
only to the extent of a $15,000 shortfall and that the CCAA Debtors are considering options to pay
out these nominal creditors in any event.

22 The Ad Hoc Committee argues that CORPX's guarantees are not a satisfactory solution to
potential shortfalls because resort to the guarantees may result in the issuance of equity rather than
the payment of cash. This, however, is by no means certain at this point. Parties who must avail
themselves of CORPX's guarantees will participate in the U.S. bankruptcy proceedings and will be
entitled to a say in the ultimate distribution that results from those proceedings. The Opposing
Creditors complain that recovery under the guarantees is uncertain as to timing and amount of con-
sideration. However, the GSA removes any hurdle these creditors may have in establishing their
rights to guarantees. Without the acknowledgment of guarantees that forms part of the GSA, those
creditors who sought to rely on the guarantees faced an inefficient and expensive process to estab-
lish their rights in the face of the stay of proceedings in place in the U.S. proceedings. While it is
true that the expectation of full payment under the GSA with respect to guarantee claims rests on
the Monitor's expectation that these claims will be paid in full, the U.S. Debtors in a disclosure
statement released on June 20, 2007 announced their expectation that their plan of reorganization in
the U.S. proceedings would provide for the distribution of sufficient value to pay all creditors in full
and to make some payment to existing shareholders.

23 The Ad Hoc Committee also argues that the GSA purports to dismiss claims filed by the
ULC2 Indenture Trustee on behalf of the ULC2 noteholders without consent or adjudication. They
further take the position that this alleged dismissal is to occur prior to any payment of the claims of



the ULC2 noteholders, such payment being subject to further Court order and to a reserved ability
on the part of the CCAA Debtors to seek to compromise certain of the ULC2 noteholders' claims.

24 Again, this is an inaccurate characterization of the effect of the GSA. First, as noted above,
the GSA contemplates setting aside in escrow sufficient funds to satisfy the claims of the ULC2
noteholders pending adjudication. Thus, there is no compromise. With respect to the timing issue, it
is important to remember that these claims are not being dismissed as part of the GSA. They remain
extant pending adjudication and, if appropriate, payment from the funds held in escrow.

25 Finally, while the Ad Hoc Committee does not object to the sale of the CCRC ULCI Notes,
it argues that there is no urgency to such sale and that it should not occur until after there has been a
determination of the various claims. As counsel for the Calpine Applicants pointed out, this is a
somewhat disingenuous position for the Ad Hoc Committee to take, given its previous expressions
of impatience in respect of the sale.

26 I am satisfied that the potential market for the CCRC ULC1 Notes is volatile and that, now
that the impediments to the sale have been removed, it is prudent and indeed necessary for the
CCRC ULC]1 Notes to be sold as soon as possible. The present state of the market has created an
opportunity for a happy resolution of this CCAA filing that should not be allowed to be lost. In ad-
dition to alleviating market risk, the GSA will ensure that interest accruing on outstanding claims
will be terminated by their earlier payment. This is not a small benefit. As an example, interest ac-
crues on the ULC2 Notes at a rate of approximately $3 million per month plus costs. The earlier
payment of these notes that would result from the operation of the GSA thus increases the probabil-
ity of recovery to the remaining creditors of CCRC.

27 As the Ad Hoc Committee made clear during the hearing, it wants the right to vote on the
GSA but wants to retain the benefit of the GSA terms that it finds advantageous. It suggests that the
implementation of the GSA be delayed "briefly" for the calling of a vote and the determination of
the ULC2 entitlements and the Fund's claims with certainty, in accordance with a litigation timeta-
ble that has been proposed as part of the application. The "brief" adjournment thus suggested
amounts to a delay of roughly 3 2 months, without regard to allowing this Court a reasonable time
to consider the claims after a hearing or the timing considerations of the U.S. Court.

The Fund's Objections

28 As noted in its brief, the Fund "fully supports" the position of the Ad Hoc Committee.
However, it says it has additional objections.

29 The Fund objects particularly to the settlement of the Greenfield Action. It argues that the
GSA contemplates settlement of the Greenfield Action without payment to CESCA and that, as
CESCA's major creditor, the Fund is thereby prejudiced.

30 Firstly, the settlement of this claim under the GSA was between the proper claimant, CCNG
and the U.S. Debtors. It was not without consideration as alleged. The GSA provides that $15 mil-
lion of the possible $90 million priority claim to be paid to the U.S. Debtors out of the Canadian
estate will be netted off in consideration for the Greenfield settlement.

31 The Fund submits that there are conflict of interest considerations arising from the settle-
ment of the Greenfield matter between the CCAA Debtors and the U.S. Debtors. This argument
might have greater force if the Fund were actually compromised or prejudiced in the GSA. How-
ever, as I have already noted, the Fund and the remaining creditors of CESCA benefit from the GSA



when it is considered on a global basis. It may be that there is a risk that the Fund will be unable to
secure complete recovery. However, as discussed above, this does not represent a compromise of
the Fund's claims. Further, as I indicated in my oral reasons, the fact that the Fund may bear some
greater risk than other creditors does not, in itself, make the GSA unfair.

32 The Fund also complains of a potential shortfall in respect of its claims against CCPL. They
argue that, even if they are able to have recourse to CORPX's guarantee in respect of any shortfall in
the Canadian estate, they are prejudiced because they may receive equity rather than cash. I have
previously addressed some of the issues relating to the possibility that the Fund may have to have
recourse to the now-acknowledged guarantees of their disputed claims as part of the U.S. process to
obtain full payment. This possibility existed prior to the negotiation of the GSA and in fact, the pos-
sibility of resort to the guarantees may have been of greater likelihood if the $7.4 billion of claims
against the Canadian estate that the GSA eliminates had been established as valid to any significant
degree. Without the provision of the GSA that enables the claims of the Fund that give rise to the
guarantees being resolved in this Court, the Fund would have faced the possibility of adjudication
of those claims in the U.S. proceedings. The Fund now will be entitled to participate with other
guarantee claimants in the U.S. and will be entitled to a vote on the proposal of the U.S. Debtors to
address those claims. I am not satisfied that the Fund is any worse off in its position as a result of
the GSA in this regard.

33 The Fund further argues that it is not aware of any CORPX guarantee in respect of its most
recent claim. A claim was filed against the Fund in Ontario on May 23, 2007 relating to CCPL's
management of the Fund. The Fund made application before me on July 24, 2007 for leave to file a
further proof of claim against CCPL. I have reserved my decision on that application. The Fund as-
serts that since there is no CORPX guarantee in respect of this claim, they face a shortfall of $10.5
million on the "high" scenario basis or $19.5 million on the "low" scenario basis on this claim. This
claim has not yet been accepted as a late claim. It arose after the GSA was negotiated and, therefore,
could not have been addressed by the negotiating parties in any event. It is highly contingent, op-
posed by both the Fund and the CCAA Debtors, and raises issues of whether the indemnity between
CCPL and the Fund is even applicable. Even if accepted as a late claim, it would not likely be val-
ued by the CCAA Debtors and the Monitor at anything near its face value. This currently unac-
cepted late claim is not properly a factor in the consideration of the GSA.

The ULC2 Trustee's Objections

34 The ULC2 Trustee objects, first, to its exclusion from the negotiation process leading up to
the GSA. Tt states in its brief that "[a]s the ULC2 Trustee was not provided with the ability to par-
ticipate or seek approval of the proposed resolution of the ULC2 Claims, it cannot support the
[GSA] unless and until it is clear that the terms thereof ensure that the ULC2 Claims are provided
for in full and the [GSA] does not result in a compromise of any of the ULC2 Claims". Although
the ULC2 Trustee may not have participated in the negotiation or drafting of the GSA, it did com-
ment on the issues addressed in the settlement. The problem is that these issues have not been re-
solved to the satisfaction of the ULC 2 Trustee.

35 The ULC2 Trustee argues that the GSA provides it with one general unsecured claim in the
CCAA Proceedings against ULC2 in an amount alleged to satisfy the outstanding principal amount
of the ULC 2 Notes, accrued and unpaid interest and professional fees, costs and expenses of both

the Ad Hoc ULC2 Noteholders Committee and the ULC2 Trustee and one guarantee claim against
CORPX. It argues that the quantum contemplated by the GSA is insufficient to satisfy the amounts



owing under the ULC2 Indenture because it does not take proper account of interest on the ULC2
Notes.

36 In addition, the ULC2 Trustee takes the position that the GSA fails to provide for the ULC2
Make-Whole Premium. It objects to being required, under the terms of the GSA, to take this matter
to the U.S. Bankruptcy Court rather than to this Court.

37 [ am unable to conclude that the GSA compromises the rights of the ULC2 noteholders in
the manner complained of by the UCL2 Trustee. First, the GSA contemplates that the ULC2 Trus-
tee will be paid in full, whatever its entitlement is. If the quantum of that entitlement cannot be re-
solved consensually, the CCAA Debtors have committed to reserve sufficient funds to pay out the
claims once they have been resolved.

38 While the GSA reorganizes the formal claims made by the ULC2 Trustee, the reorganization
does not prejudice the ULC2 noteholders financially, as the effect of the reorganized claims is the
same and the ULC2 Trustee's right to assert the full amount of its claims remains.

39 With respect to the requirement that the ULC2 Trustee take the matter of the ULC2
Make-Whole Premium to the U.S. Court, I am satisfied that the United States Bankruptcy Court of
the Southern District of New York is an appropriate forum in which to address that and its related
issues, given that New York law governs the Trust Indenture and the Trust Indenture provides that
ULC II agrees that it will submit to the non-exclusive jurisdiction of the New York Court in any
suit, action or proceedings. Granted, there may be arguments that could be made that this Court has
jurisdiction over these issues under CCAA proceedings, but s. 18.6 of the CCAA recognizes that
flexibility and comity are important to facilitate the efficient, economical and appropriate resolution
of cross-border issues in insolvencies such as this one. I note that the GSA assigns responsibility for
a number of unresolved claims which could be argued to have aspects that are within the jurisdic-
tion of the U.S. Court to this Court for resolution. I am satisfied that I have the authority under s.
18.6 of the CCAA to approve the assignment of these issues to the U.S. Court even over the objec-
tions of the ULC2 Trustee.

40 The ULC2 Trustee also objects to the timing of the payment of $75 million to the U.S.
Debtors and to the withdrawal of certain oppression claims relating to the sale of the Saltend facil-
ity, submitting that the payment and withdrawal should not occur prior to the payment of the claims
of the ULC2 noteholders. There was some confusion over an apparent disparity between the Cana-
dian form of order and the U.S. form with respect to the order of distributions of claims. The Cana-
dian order, to which the U.S. order has now been conformed, provides that the $75 million payment
will not occur until the CCRC ULC1 Notes are sold and a certificate is filed with both Courts ad-
vising that all conditions of the GSA have been waived or satisfied. While this does not satisfy the
ULC?2 Trustee's objection under this heading in full, T accept the submission of the CCAA Appli-
cants that the GSA requires certain matters to take effect prior to others in order to allow the orderly
flow of funds as set out in the GSA and that the arrangement relating to the escrow of funds protects
the ULC2 noteholders in any event.

Analysis of Law re: Plan of Arrangement

41 Tt is clear that, if the GSA were a plan of arrangement or compromise, a vote by creditors
would be necessary. The Court has no discretion to sanction a plan of arrangement unless it has
been approved by a vote conducted in accordance with s. 6 of the CCAA: Royal Bank v. Fracmaster
1999 ABCA 178 (CanLII), (1999), 244 A.R. 93 (C.A.) at para. 13.



42 The Ad Hoc Committee, the Fund and the ULC2 Trustee rely heavily on Menegon v. Philip
Services Corp. reflex, (1999), 11 C.B.R. (4th) 262 (Ont. S.C.J.) to support their submissions. As
noted by Blair, J. in Philip at para. 42, in the context of reviewing a plan of arrangement filed in
CCAA proceedings involving Philip Services and its Canadian subsidiaries in Canada where the
primary debtor, Philip Services, and its United States subsidiaries had also filed for Chapter 11 pro-
tection under U.S. law and had filed a separate U.S. plan, the rights of creditors under a plan filed in
CCAA proceedings in Canada cannot be compromised without a vote of creditors followed by -
Court sanction.

43 The comments made by the Court in Philip must be viewed against the context of the spe-
cific facts of that case. Philip Services was heavily indebted and had raised equity through public
offerings in Canada and the United States. These public offerings led to a series of class actions in
both jurisdictions, which, together with Philip Services' debt load and the bad publicity caused by
the class actions, led to the CCAA and Chapter 11 filings. At about the same time that plans of ar-
rangement were filed in Canada and the U.S., Philip Services entered into a settlement agreement
with the Canadian and U.S. class action plaintiffs that Philip Services sought to have approved by
the Canadian Court. The auditors (who were co-defendants with Philip Services in the class action
proceedings), former officers and directors of Philip Services who had not been released from li-
ability in the class action proceedings and other interested parties brought motions for relief which
included an attack on the Canadian plan of arrangement on the basis that it was not fair and reason-
able as it did not allow them their right as creditors to vote on the Canadian plan.

44 The effect of the plans filed in both jurisdictions was that the claims of Philip Services'
creditors, whether Canadian or American, were to be dealt with under the U.S. plan, and only
claims against Philip Services' Canadian subsidiaries were to be dealt with under the Canadian plan.

45 The Court found that if the settlement and the Canadian and U.S. plans were approved, the
auditors and the underwriters who were co-defendants in the class action proceedings would lose
their rights to claim contribution and indemnity in the class action. The Court held at para. 35 that
this was not a reason to impugn the fairness of the plans, since the ability to compromise claims
under a plan of arrangement is essential to the ability of a debtor to restructure. The plans as struc-
tured deprived these creditors of the ability to pursue their contribution claims in the CCAA pro-
ceedings by carving out the claims from the Canadian proceedings and providing that they be dealt
with under the U.S. plan in the U.S. Bankruptcy Court. The Court noted that this was so despite the
fact that Philip Services had set in motion CCAA proceedings in Canada in the first place and, by
virtue of obtaining a stay, had prevented these creditors from pursuing their claims in Canada. The
Canadian plan was stated to be binding upon all holders of claims against Philip Services, including
Canadian claimants, without according those Canadian claimants a right to vote on the Canadian
plan. ‘

46 In Blair J.'s opinion, it was this loss of the right of Philip Services' Canadian creditors to
vote on the Canadian plan that caused the problem. He found at para. 38 that Philip Services, having
initiated and taken the benefits of CCAA proceedings in Canada, could not carve out "certain pesky
... contingent claimants, and ... require them to be dealt with under a foreign regime (where they
will be treated less favourably) while at the same time purporting to bind them to the provisions of
the Canadian Plan ... without the right to vote on the proposal.”



47 The Court took into account that the auditors, underwriters and former directors and officers
of Philip Services would be downgraded to the same status as equity holders under the U.S. plan,
rather than having their claims considered as debt claims as they would be in Canada.

48 These facts are not analogous to the facts of the Calpine restructuring. The CCAA Debtors
and the U.S. Debtors are separate entities who have filed separate proceedings in Canada and the
United States. No plan of arrangement has been filed or proposed in Canada and no attempt has
been made to have a Canadian creditor's claims dealt with in another jurisdiction, except to the ex-
tent of continuing to require certain guarantee claims that the Fund has against CORPX dealt with
as part of the U.S. proceeding, where the guarantee claims properly have been made and the refer-
ence of the ULC2 Trustee's issues to the U.S. Court, which I have found acceptable under s. 18.6 of
the CCAA. No Canadian creditor has been denied a vote on a filed Canadian plan of arrangement.
To the extent that Philip repeats the basic proposition that a plan of arrangement that compromises
rights of creditors requires a vote by creditors before it is sanctioned by the Court, this principle has
been applied to a situation where there were in existence clearly identified formal plans of arrange-
ment.

49 Blair J. had different comments to make about the settlement agreement in Philip. The set-
tlement agreement was conditional not only upon court approval, but also the successful implemen-
tation of both the Canadian and U.S. plans. Philip Services linked the settlement and the plans to-
gether and the Court found that the settlement agreement could not be viewed in isolation. Blair J.
found that it was premature to approve the settlement which he noted would immunize the class ac-
tion plaintiffs and Philip Services from the need to have regard to the co-defendants in those ac-
tions. He was concerned, for example, that the settlement agreement would deprive the underwriters
of certain of their rights under an underwriting agreement. It is interesting that Blair J. commented
at para. 31 that what was significant to him in deciding that approval of the settlement was prema-
ture was "not the attempt to compromise the claims", but the underwriters' loss of a "bargaining
chip" in the restructuring process if the settlement was approved at that point. He also noted at para.
33 that he was not suggesting that the proposed settlement ultimately would not be approved, but
only that it was premature at that stage and should be considered at a time more contemporaneous
with a sanctioning hearing.

50 It is noteworthy that Blair J. did not characterize the settlement agreement as a plan of ar-
rangement requiring a vote, even though it was clear that it deprived other creditors of rights, thus
compromising those rights. Nor did he question the jurisdiction of the Court to approve such a set-
tlement. He merely postponed approval in light of the inter-relationship of the settlement agreement
and the plans.

51 The GSA is not linked to or subject to a plan of arrangement. I have found that it does not
compromise the rights of creditors that are not parties to it or have not consented to it, and it cer-
tainly does not have the effect of unilaterally depriving creditors of contractual rights without their
participation in the GSA. The Philip case does not aid the creditors who are opposed to the GSA in
any suggestion that a Court lacks jurisdiction under the CCAA to approve agreements that may in-
volve resolution of the claims of some but not all of the creditors of a CCAA debtor prior to a vote
on a plan of arrangement.

52 The Opposing Creditors rely on Cable Satisfaction International, Inc. v. Richter Associés
Inc. 2004 CanLII 28107 (QC C.S.), (2004), 48 C.B.R. (4th) 205 (Que. S.C.) at para. 46 for the
proposition that a court cannot force on creditors a plan which they have not voted to accept. This



comment was made by Chaput, J. in the context of a very different fact situation than the one in-
volved in this application. In Cable Satisfaction, creditors voting on a plan of arrangement proposed
by the CCAA debtor had rejected the plan and approved instead an amended plan proposed at the
creditors' meeting by one of the creditors. The Court's comment was made in response to the CCAA
debtor's suggestion that the plan it had tabled should be approved because a majority of proxies
filed prior to the amendment of the plan approved the original plan.

53 There is no definition of "arrangement" or "compromise" under the CCAA. In Cable Satis-
faction, Chaput, J. suggested at para. 35 that, in the context of's. 4 of the CCAA, an arrangement or
compromise is not a contract but a proposal, a plan of terms and conditions to be presented to
creditors for their consideration. He comments at para. 36 that the binding force of an arrangement
or compromise arises from Court sanction, and not from its status as a contract.

54 It is surely not the case that an arrangement or compromise need be labelled as such or for-
mally proposed as such to creditors in order to require a vote of creditors. The issue is whether the
GSA is, by its terms and in its effect, such an arrangement or compromise.

355 I am satisfied that the GSA is not a plan of compromise or arrangement with creditors. Un- '
der its terms, as agreed among the CCAA Debtors, the U.S. Debtors and the ULC1 Trustee, certain
claims of those participating parties are compromised and settled by agreement. Claims of creditors
who are not parties to the GSA either will be paid in full (and thus not compromised) as a result of
the operation of the GSA, or will continue as claims against the same CCAA Debtor entity as had
been claimed previously. Those claims will be adjudicated either under the CCAA proceeding or in
the U.S. Chapter 11 proceeding and, to the extent they are determined to be valid, the GSA provides
a mechanism and a financial framework for their full payment or satisfaction, other than for the
possibility of a relatively small deficiency for some creditors of CESCA whose claims are not
guaranteed by the U.S. Debtors and an even smaller deficiency of $25,000 in CCPL. The creditors
of CESCA who are at real risk of suffering a deficiency have not objected to the approval of the
GSA. In fact, counsel for TCPL and Alliance, two of the CESCA gas transportation claimants, and
Westcoast, a major creditor of CCRC, appeared at the hearing to support approval of the GSA (or,
at least in TCPL's case, not to object to it) on the basis that it improves their chances of recovery,
resolving as it does all the major cross-border issues that have impeded the progress of this CCAA
proceeding.

56 The Calpine Applicants submit that the GSA can be reviewed and approved by the Court
pursuant to its jurisdiction to approve transactions and settlement agreements during the CCAA stay
period. They cite Re Playdium Entertainment Corp. reflex, (2001), 31 C.B.R. (4th) 302 (Ont. S.C.J.
[Comm. List]) at paras. 11 and 23 and Re Air Canada reflex, (2004), 47 C.B.R. (4th) 169 (Ont.
S.C.J. [Comm. List]) at para. 9 in support of their submission that the Court must consider whether
such an agreement is fair and reasonable and will be beneficial to the debtor and its stakeholders
generally.

57 In Playdium, a CCAA restructuring in which no viable plan had been arrived at, Spence J.
found that the Court could approve the transfer of substantially all of the assets of the CCAA debtor
to a new corporation in satisfaction of the claims of the primary secured creditors. Against the ob-
jection of a party that had the right under certain critical contracts to withhold consent to such a
transfer, the Court found that it had the jurisdiction to approve such a transfer of assets over the ob-
jection of creditors or other affected parties, citing Re Lehendorff General Partner Ltd. reflex,
(1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), Re Canadian Red Cross Society re-



flex, (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Comm. List]) and Re T. Eaton Co. (1999), 14
C.B.R. (4th) 298 (Ont. S.C.J. [Comm. List]). Spence J. found at para. 23 that for such an order to be
appropriate, it must be in keeping with the purpose and spirit of the regime created by the CCAA. In
determining whether to approve the transfer of assets, he considered the factors enumerated in Red
Cross.

58 Whether the transfer constituted a compromise of creditors' rights was not in issue in Play-
dium and the comment was made that the transferees were the only creditors with an economic in-
terest in the CCAA debtor. The case, however, is authority for the proposition that the powers of a
supervisory court under the CCAA extend beyond the mere maintenance of the status quo, and may
be exercised where necessary to achieve the objectives of the statute.

59 In Air Canada, Farley J., in the course of the restructuring, was asked to approve Global Re-
structuring Agreements ("GRAs"). He cited Red Cross as setting out the appropriate guidelines for
determining when an agreement should be approved during a CCAA restructuring prior to a plan of
arrangement. He commented at para. 9 that:

... I take the requirement under the CCAA is that approval of the Court may be
given where there is consistency with the purpose and spirit of that legislation, a
conclusion by the Court that as a primary consideration, the transaction is fair
and reasonable and will be beneficial to the debtor and its stakeholders generally:
see Northland Properties Lid. ... In Sammi Atlas Inc., Re reflex, (1998), 3 C.B.R.
(4th) 171 (Ont. Gen. Div. [Commercial List]), I observed at p. 173 that in con-
sidering what is fair and reasonable treatment, one must look at the creditors as a
whole (i.e. generally) and to the objecting creditors (specifically) and see if rights
are compromised in an attempt to balance interests (and have the pain of the
compromise equitably shared) as opposed to the confiscation of rights. I think
that philosophy should be applicable to the circumstances here involving the
various stakeholders. As I noted immediately above in Sammi Atlas Inc., equita-
ble treatment is not necessarily equal treatment.

60 The GRA between Air Canada and a creditor, GECC, provided, among other things, for the
restructuring of various leasing obligations and provided Air Canada with commitments for financ-
ing in return for interim payments on current aircraft rent and specific consideration in a restruc-
tured Air Canada. The Monitor noted that the financial benefits provided to Air Canada under the
GRA outweighed the costs to Air Canada's estate arising from cross-collateralization benefits pro-
vided to GECC under the CCAA Credit Facility and Interfacility Collateralization Agreement. The
Monitor therefore recommended approval of the GRA.

61 Another creditor complained at the approval hearing that other creditors were not being
given treatment equal to that given to GECC. It appears that part of that unequal treatment was ob-
tained by GECC as part of an earlier DIP financing that was not at issue before Farley J. at the time,
but the Court engaged in an analysis of the benefits and costs to Air Canada of the GRA on the ba-
sis described above. It is noteworthy that Farley J. considered the suggestion of the objecting credi-
tor that, if the GRA was not approved, GECC would not "abandon the field", but would negotiate
terms with Air Canada that the objecting creditor felt would be more appropriate. The Court ob-
served that the delay and uncertainty inherent in such an approach likely would be devastating to
Air Canada. '



62 This decision illustrates, in addition to the appropriate test to be applied to a settlement
agreement, that such agreements almost inevitably will have the effect of changing the financial
landscape of the CCAA debtor to some extent. This is so whether the settlement involves the reso-
lution of a simple claim by a single debtor or the kind of complicated claim illustrated in a complex
restructuring such as Air Canada (or Calpine). Settling with one or two claimants will invariably
have an effect on the size of the estate available for other claimants. The test of whether such an
adjustment results in fair and reasonable treatment requires the Court to look to the benefits of the
settlement to the creditors as a whole, to consider the prejudice, if any, to the objecting creditors
specifically and to ensure that rights are not unilaterally terminated or unjustly confiscated without
the agreement or approval of the affected creditor.

63 I am satisfied that no rights are being confiscated under the GSA. Some claims are elimi-
nated, but only with the full consent of the parties directly involved in those specific claims. The
existing claims of the ULC2 Trustee are replaced with redesignated claims. However, the financial
effect of the redesignated claims is the same, the ULC2 Trustee's right to assert the full amount of
its claims remains and the CCAA Debtors and U.S. Debtors have agreed to hold funds in escrow
sufficient to satisfy the entirety of those claims, once settled or judicially determined.

64 The fact that this is a cross-border insolvency does not change the essential nature of the test
which a settlement must meet, but consideration of the implications of the cross-border aspects of
the situation is necessary and appropriate when weighing the benefits of the settlement for the debt-
ors and their stakeholders generally. It cannot be ignored that the cross-border aspects of the insol-
vency of this inter-related corporate group have created daunting issues which have stymied pro-
gress on both sides of the border for many months. The GSA resolves most of those issues in a rea-
sonably equitable and rational manner, provides a mechanism by which a number of the remaining
issues may be resolved in the court of one jurisdiction or the other, and, by reason of the release for
sale of the CCRC ULC1 Notes and the fortuity of the market, provides the likelihood of greatly en-
hanced recoveries and the expectation, supported by the Monitor's careful analysis, that an over-
whelming majority of the Canadian stakeholders will be paid in full, either from the Canadian estate
or through the U.S. Debtor guarantee process.

65 In Red Cross, the Red Cross, under the Court's supervision in CCAA proceedings, applied to
approve the sale of its blood supply assets and operations to two new agencies. One of the groups of
blood transfusion claimants objected and called for a meeting of creditors to consider a counterpro-
posal.

66 Blair J. commented that the assets sought to be transferred were the source of the main value
of the Red Cross's assets which might be available to satisfy the claims of creditors. He noted that
the pool of funds resulting from the sale would not be sufficient to satisfy all claims, but that the
Red Cross and the government were of the opinion that the transfer represented the best hope of
maximizing distributions to the claimants. The Court characterized the central question on the mo-
tion as being whether the proposed purchase price for the assets was fair and reasonable in the cir-
cumstances and as close to maximum as reasonably likely, commenting at para. 16 that "(w)hat is
important is that the value of that recovery pool is as high as possible."

67 The objecting claimants in Red Cross asked the Court to order a vote on a proposed plan of
arrangement rather than approving the sale. Those supporting the plan argued that approval of the
sale transaction in advance of a creditors' vote on a plan of arrangement would deprive the creditors
of their statutory right to put forward a plan and vote upon it.

ERS



68 Blair J. declined to order a vote on the proposed plan, exercising his jurisdiction under ss. 4
and 5 of the CCAA to refuse to order a vote because of his finding that the proposed plan was un-
workable and unrealistic in the circumstances.

69 He then proceeded to consider whether the Court had jurisdiction to make an order approv-
ing the sale of substantial assets of a debtor company before a plan has been placed before the
creditors for approval.

70 Some of the objecting claimants submitted that the authority under s. 11 of the CCAA was
narrow and would not permit such a sale. Others suggested that the sale should be permitted to pro-
ceed, but the transaction should be part of the plan of arrangement eventually put forth by the Red
Cross, with the question of whether it was appropriate and supportable determined in that context
by way of vote. The latter argument is similar in effect to that made by the Opposing Creditors in
this case.

71 Blair J. rejected these submissions, finding that, realistically, the sale could not go forward
on a conditional basis. He found that he had jurisdiction to make the order sought, noting at para. 43
that the source of his authority was found in the powers allocated to the Court to impose terms and
conditions on the granting of a stay under s. 11 of the CCAA and may also be "grounded upon the
inherent jurisdiction of the Court, not to make orders which contradict a statute, but to fill in the
gaps in legislation so as to give effect to the objects of the CCAA'"

72 At para. 45, Blair J. made the following comments, which resonate in this application:

It is very common in CCAA restructurings for the Court to approve the sale and
disposition of assets during the process and before the Plan if formally tendered
and voted upon. There are many examples where this has occurred, the recent
Eaton's restructuring being only one of them. The CCAA is designed to be a
flexible instrument, and it is that very flexibility which gives it its efficacy. As
Farley J. said in Dylex Ltd. supra (p. 111), "the history of CCAA law has been an
evolution of judicial interpretation”. It is not infrequently that judges are told, by
those opposing a particular initiative at a particular time, that if they make a par-
ticular order that is requested it will be the first time in Canadian jurisprudence
(sometimes in global jurisprudence, depending upon the level of the rhetoric) that
such an order has made! Nonetheless, the orders are made, if the circumstances
are appropriate and the orders can be made within the framework and in the spirit
of the CCAA legislation. Mr. Justice Farley has well summarized this approach
in the following passage from his decision in Lehndorff General Partner Ltd., Re
reflex, (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), at p. 31,
which I adopt:

The CCAA is intended to facilitate compromises and arrangements be-
tween companies and their creditors as an alternative to bankruptcy and, as
such, is remedial legislation entitled to a liberal interpretation. It seems to
me that the purpose of the statute is to enable insolvent companies to carry
on business in the ordinary course or otherwise deal with their assets so as
to enable plan of compromise or arrangement to be prepared, filed and
considered by their creditors for the proposed compromise or arrangement



which will be to the benefit of both the company and its creditors. See the
preamble to and sections 4, 5, 7, 8 and 11 of the CCAA (a lengthy list of
authorities cited here is omitted).

The CCAA is intended to provide a structured environment for the nego-
tiation of compromises between a debtor company and its creditors for the
benefit of both. Where a debtor company realistically plans to continue
operating or fo otherwise deal with its assets but it requires the protection
of the court in order to do so and it is otherwise too early for the court to
determine whether the debtor company will succeed, relief should be
granted under the CCAA (citations omitted)

[Emphasis in Red Cross.]

73 Blair J. then stated that he was satisfied that the Court not only had jurisdiction to make the
order sought, but should do so, noting the benefits of the sale and concluding at para. 46 that to
forego the favourable purchase price "would in the circumstances be folly".

74 While there are clear differences between the Red Cross sale transaction and the GSA in this
case, what the Red Cross transaction did was quantify with finality the pool of funds available for
distribution to creditors. The GSA does not go that far but, in its adjustments and allocations of in-
ter-corporate debt and settlement of outstanding inter-corporate claims, it has implications for the
value of the Canadian estate on an overall basis and implications for the funds available to creditors
on an entity-by-entity basis. As recognized in Red Cross, Air Canada and Playdium, transactions
that occur during the process of a restructuring and before a plan is formally tendered and voted
upon often do affect the size of the estate of the debtor available for distribution.

75 That is why settlements and major transactions require Court approval and a consideration
of whether they are fair, reasonable and beneficial to creditors as a whole. It is clear from the case
law that Court approval of settlements and major transactions can and often is given over the objec-
tions of one or more parties. The Court's ability to do this is a recognition of its authority to act in
the greater good consistent with the purpose and spirit and within the confines of the legislation.

76 In this case, as in Red Cross, the Opposing Creditors have suggested that approval of the
GSA sets a dangerous precedent. The precedential implications of this approval must be viewed in
the context of the unique circumstances that have presented a situation in which all valid claims of
Canadian creditors likely will be paid in full. This outcome, particularly with respect to a
cross-border insolvency of exceptional complexity, is unlikely to be matched in other insolvencies,
and therefore, a decision to approve this settlement agreement will not open any floodgates.

77 The issue of the jurisdiction of supervising judges in CCAA proceedings to make orders that
do not merely preserve the status quo was considered by the Ontario Court of Appeal in Re Stelco
Inc. reflex, (2005), 78 O.R. (3d) 254 at para. 18. This was an appeal of an order made by Farley I,
[2005] O.J. No. 4309, approving agreements made by the debtor with two of its stakeholders and a
finance provider. One of the agreements provided for a break fee if the plan of arrangement pro-
posed by Stelco failed to be approved by the creditors. The Court noted at para. 20 that the break fee
could deplete Stelco's assets. However, Rosenberg, J.A., for the Court, also noted at para. 3 that the
Stelco CCAA process had been going on for 20 months, longer than anyone had expected, and that
the supervising judge had been managing the process throughout. He then reviewed some of the



many obstacles to a successful restructuring and found that the agreements resolved at least a few of
the paramount problems.

78 At para. 16, the Court stated that the objecting creditors argued, as they have in this case,
that the orders sought would have the effect of substituting the Court's judgment for that of the
creditors who have the right under s. 6 of the CCAA to approve a plan. Nevertheless, the Court of
Appeal held that Farley J. had the jurisdiction to approve the agreements under s. 11 of the CCAA,
which provides a broad jurisdiction to impose terms and conditions on the granting of a stay. The
Court commented as follows at paras. 18-9:

In my view, s. 11(4) includes the power to vary the stay and allow the company
to enter into agreements to facilitate the restructuring, provided that the creditors
have the final decision under s. 6 whether or not to approve the Plan. The court's
jurisdiction is not limited to preserving the status quo. The point of the CCAA
process is not simply to preserve the status quo but to facilitate restructuring so
that the company can successfully emerge from the process. ...

In my view, provided the orders do not usurp the right of the creditors to decide
whether to approve the Plan the motions judge had the necessary jurisdiction to
make them. The orders made in this case do not usurp the s. 6 rights of the credi-
tors and do not unduly interfere with the business judgment of the creditors. The
orders move the process along to the point where the creditors are free to exer-
cise their rights at the creditors' meeting.

79 The CCAA Debtors in this case were faced with challenges similar to those faced by Stelco
in its restructuring. This CCAA proceeding is in its nineteenth month. As set out earlier, the process
had encountered considerable hurdles relating to the nature of the ULC1 noteholder claims, the in-
ter-corporate debt claims and the BDCs. The same creditors who object to this application were, in
previous applications, clamouring for the resolution of the ULCI noteholder issue and for the sale
of the CCRC ULC1 Notes. The GSA resolves these issues and allows the process to move forward
with a view to dealing with the remainder of the issues in an orderly and efficient way and with the
expectation that this insolvency can be concluded with the determination and payment of virtually
all claims by year-end.

Conclusion

80 Viewed against the test of whether the GSA is fair, reasonable and beneficial to creditors as
a whole, the GSA is a remarkable step forward in resolving this CCAA filing. It eliminates ap-
proximately $7.5 billion in claims against the CCAA Debtors. It resolves the major issues between
the CCAA Debtors and the U.S. Debtors that had stalled meaningful progress in asset realization
and claims resolution. Most significantly, it unlocks the Canadian proceeding and provides the
mechanism for the resolution by adjudication or settlement of the remaining issues and significant
creditor claims and the clarification of priorities. The Monitor has concluded through careful and
thorough analysis that the likely outcome of the implementation of the GSA is payment in full of all
Canadian creditors. As the Ad Hoc Committee concedes, the GSA removes the issues that the
members of the Committee have recognized for many months as the major impediments to pro-
gress. The sale of the CCRC ULC1 Notes is a necessary precondition to resolution of this matter
but, contrary to the Ad Hoc Committee's submissions, that sale cannot occur otherwise than in the



context of a settlement with those parties whose claims directly affect the Notes themselves. [ am
satisfied that the GSA is a reasonable, and indeed necessary, path out of the deadlock.

81 I am also persuaded that the GSA provides clear benefits to the Canadian creditors of the
CCAA Debtors and that, on an individual basis, no creditor is worse off as a result of the GSA con-
sidered as a whole. While it does not guarantee full payment of claims, the GSA substantially re-
duces the risk that this goal will not be achieved. Crucially, the GSA is supported and recommended
unequivocally by the Monitor, who was involved in the negotiations and who has analyzed its terms
thoroughly. I am mindful that the GSA is not without risk to the Fund. However, that some risk falls
upon the Fund does not make the GSA unfair. As the Calpine Applicants point out, particularly in
the insolvency context, equity is not always equality. Given the Monitor's assessment that the risk
of less than full payment to the CESCA creditors is relatively remote, I am satisfied that such risk
does not obviate the fairness of the GSA.

82 The settlement of issues represented by the GSA is without precedent in its breadth and
scope. That is perhaps appropriate given the enormous complexity and the highly intertwined nature
of the issues in this proceeding. The cross-border nature of many of the issues adds to the delicacy
of the matter. Given that complexity, it behooves all parties and this Court to proceed cautiously
and with careful consideration. Nevertheless, we must proceed toward the ultimate goal of achiev-
ing resolution of the issues. Without that resolution, the Canadian creditors face protracted litigation
in both jurisdictions, uncertain outcomes and continued frustration in unravelling the Gordian knot
of intercorporate and interjurisdictional complexities that have plagued these proceedings on both
sides of the border. In my view, the GSA represents enormous progress, and I approve it.

B.E. ROMAINE J.
cp/e/qljxg/qljjn/qlhes/qlcas



